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QUESTIONS PRESENTED 


The District of Columbia Income and Franchise Tax Act of 1947 


imposes, for the privilege of carrying on or engaging in a trade or business 
within the District of Columbia, and for the privilege of receiving other 
income derived from sources within the District, a franchise tax upon the 
taxable net income of all corporations and unincorporated businesses, de- 
fining an “unincorporated business" as any trade or business “which if 
conducted or engaged in by a corporation would be taxable under" Title 
VII of the Act, which title imposes the franchise tax — corporations. 
“Gross income", by definition, includes income upon transactions of any 
trade or business carried on for gain or profit and income derived from 
any source whatever. | 
The questions presented in this case are as follows: 
(1) Whether the individual respondents who, under the name of 
"Ben Lar Associates ", are engaged in the business of acquiring, holding 
and renting real property in the District of Columbia, including, prior to 
its sale, the ownership, operation and management of an apartment house 
in the District, may eliminate, for purposes of the unincorporated business 
franchise tax, so much of their business as relates to the renting of a park- 
ing lot and private dwellings where it appears that all of these properties 


were systematically acquired by "Ben Lar Associates" pursuant to an 


alleged plan to erect an apartment building. 





(2) Whether respondents, under the name of "Ben Lar Associates" 


are entitled to exclude from their unincorporated business franchise tax 
return the net proceeds derived by respondents from the sale of all real 
estate acquired by them for the alleged purpose of erecting an apartment 


building and, prior to sale, rented by respondents as business property. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 336 

DISTRICT OF COLUMBIA, 

Petitioner, 

Vv. 
_ BEN LAR ASSOCIATES 

HARRY HIRSCH 
JACOB H. HIRSCH 
HYMAN AVRUNIN 
HERMAN F. BERNSTEIN, 

Respondents. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 
This is a proceeding to review a decision of the District of Co- 
lumbia Tax Court, based upon its Findings of Fact and Conclusions of 
Law, cancelling a deficiency assessment of Unincorporated Business 


Franchise tax for the year 1953, and ordering a refund of such tax to 


_ respondents. The decision of the District of Columbia Tax Court was 





; 
Over ten years ago, the four individual respondents associated 
themselves under the name "Stanley Associates" to purchase real estate 
at Twenty-first and "E" Streets, Northwest (P.A. 11, 12, 25). The 
original improvement thereon, a store, was removed by Stanley Associates 
and there was erected on the lot an office building which is rented to The 
National Academy of Sciences. (P.A. 11, 26). The rents are collected 
by an agent and distributed by that agent to the four individuals (P.A. 12). 
In 1951, under the direction of Harry Hirsch and Hyman Avrunin, 
the individual respondents began a systematic acquisition of a group -of 
contiguous lots in Square 81 in the District of Columbia comprising a unit 


of property similar to the following (P.A. 45, 47): 
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4 
In April, 1951, respondent Hyman Avrunin contracted for the pur- 
- chase of the above lots 76, 77, A, E, 814, 816 and 818, improved by an 


apartment house (the Lester Apartments) for the total stated price of 


$105, 000.00, and on May ist of that year the property was conveyed to 


all of respondents, as tenants in common (P.A. 45; Ex. 1, 2). 

In June, 1951, respondent Dr. Bernstein contracted for the pur- 

chase of Lot 817, improved by a dwelling-house, for $15, 800.00, and on 
| September 5, 1951, the premises were deeded to the four individual 
respondents as tenants in common (P.A. 46; Ex. 4, 5). Also in April, 
1951, peepondant Dr. Bernstein contracted for the purchase of Lot 815 ~~ 
for $15, 000.00 and a deed conveying the property to respondents as 
tenants in common, was executed on September 28, 1951 (P.A. 46; Ex. 

7, 23). On March 26, 1952, Lot 813 was conveyed to the four individual 
respondents as tenants in common, thus completing acquisition by "Ben 
Lar" of the foregoing unit of real estate. (P.A. 46; Ex. 9). 

Respondent Harry Hirsch testified at the hearing before the Dis- 
trict of Columbia Tax Court that the purpose of acquiring the last three 
properties, Lots 813, 815, 817, was to square off the property in order 
to construct an apartment house on the entire unit of realty, which apart- 
ment house was to be owned and operated by respondents (P.A. 11, 47). 

In addition to the above described lots in Square 81, respondent 


Hyman Avrunin, in March, 1952, contracted to purchase Lots 67, 68 








5 
and 69 (known as Johnson's Court) in said square, and on April 10, 1952, 
the three lots were deeded to the individual respondents as tenants in 
common (P.A. 33, 55; Ex. 24, 25). , 
On the same dates that deeds to all the foregoing properties were 


executed, respondent Dr. Bernstein, who was unmarried, together with 


the other three individual respondents and their wives (as such, and not 
| 





in their own rights) executed deeds of trust to secure portions of the pur- 
chase prices of the respective properties (P.A. 45, 46; Ex. 3, 6, 8, 10, 
26). 

In 1951, around the time of the acquisition of the Lester Apart- 
ments, the four individuals formed respondent "Ben Lar Associates" 
(P.A. 10, 13). Ben Lar receives its mail at 2123 E Street, Northwest, 
the business address of Messrs. Harry Hirsch and Avrunin. Its files 
are maintained at that address (P.A. 13). | 

The improvements on the foregoing properties diagrammed at 
page 3 hereof, consisted of an apartment house, a parking lot and three 
private.dwelling houses (P.A. 16). The apartment building and th¢ private 
homes were occupied by tenants, and the parking lot was leased to a 
Mr. Benachowski of National Parking Service (P.A. 48, 49). All of 
these properties were leased in the name of Ben Lar Associates through 
three different real estate agents (P.A. 32, 48). These agents collected 


: | 
the rents from the tenants and remitted a net sum by check to respondent 











Ben Lar Associates (P.A. 18, 32). 

The amount so received by Ben Lar was then deposited in its 
bank account (P.A. 32). Only two of the four individual respondents, 
Harry Hirsch and Hyman Avrunin, can sign checks on that account (P.A. 
11). 

With respect to the apartment house, respondents’ agent for that 

property collected the rents out of which the agent paid for heat, light, 
electricity and janitorial services, prior to remitting the net rents to 
Ben Lar as aforesaid. Mortgage curtailments, interest and taxes were 
paid out of these net rentals by Ben Lar Associates. (P.A. 19, 32). 
; The private dwellings required extensive repairs from time to 
dine. Respondents’ agent for these properties would usually call re- 
spondent Harry Hirsch by telephone for authorization for such action. 
(P.A. 16, 17). 

After payment of the foregoing expenses out of the rentals from 
_ the apartment house, the private dwellings and the parking lots, net rents 
were distributed from Ben Lar's bank account to the four individual 
associates (P.A. 48). 

Income from all of these rental properties, was reported in a 
1952 District of Columbia Unincorporated Business Franchise Tax return 
filed by Ben Lar Associates, giving 2123 E St., N.W. as its mailing 


address and sworn to by respondent Harry Hirsch (P.A. 15, 21). At 














‘i 
page 4 of this return, questions numbered 3 and 4, set forth below, are 
answered in the following manner (Ex. A): 
"3. Nature of ownership of business (sole 


proprietorship, partnership, syndicate, 
pool, joint venture, etc.) Partnership 


"4, Nature of business activities Real Estate 
Rentals ™ 


No rental agent is involved in connection with the Johnson's Court 
property. The tenant, a filling station operator, pays the rent directly 
to Ben Lar through respondent Hyman Avrunin. Mr. Avrunin testified 
that, at the time of purchase, there were three houses on the property 
which the respondents took down in order to make it into a parking lot. 
(P.A. 39, 40). Respondents intend to retain the Johnson's Court property 
for future use as a parking lot, possibly for liquor store customers, in the 
event properties across the street are condemned for government office 
buildings (P.A. 41, 42). | 

Sometime in 1952, respondent Hyman Avrunin was contacted in 
person by a real estate agent from H.L. Rust Company who stated he 
was representing an undisclosed client (later determined to be the ultimate 
purchaser, Potomac Electric Power Company). Mr. Harry Hirsch and 
Mr. Avrunin testified at the hearing that they were not interested in selling 
the unit of property in square 81 so they "* * * put a ridiculous price of 
$20 a square foot on it and said: 'If you want to pay $20 a square foot for 
it I will sell.' "(P.A. 20, 31). 
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On August 19, 1952, authorization was given to H.L. Rust Company 
to offer for sale the unit of real estate in Square 81 (diagrammed at page 
3 hereof) at twenty dollars per square foot. The authorization, which was 
expressly stated to have expired on September 5, 1952, was executed as 
follows (P.A. 49; Ex. D): 

“Hyman Avrunin, J.E. Hirsch, 
Harry Hirsch, Herman Bernstein, 
a partnership 
By Hyman Avrunin" 

On September 3, 1952, a contract of sale of the above-described 
property for $350, 000, subject to existing tenancies, was entered into be- 
- tween the four individual respondents (together with the three wives as afore- 
said) and H.L. Rust Company. (P.A. 50, Ex. 11). This price, based upon 
the foregoing diagram, represents a sale of the property for approximately 
$15 per square foot; some $90, 000 or $5 per square foot less than the figure 
initially advanced for the alleged purpose of discouraging prospective pur- 
chasers. (P.A. 20, 58). Subsequently, on January 7, 1953, the four 
individual respondents and the three wives executed a deed conveying the 
‘said property in Square 81, together with improvements thereon, to Potomac 


‘Electric Power Company and upon settlement the net proceeds of sale were 


distributed by the title company to the four individual respondents (P. A. 


51; Ex. 13, 14). 


The gain from the sale to Potomac Electric Power. Company of the 





9 
aforesaid real estate in Square 81 was reported by Ben Lar Associates 
in a 1953 District of Columbia Partnership Return of Income, executed 
by respondent Hyman Avrunin as partner. It was stated in that return 
that the gain of $174, 407. 72 on said sale was distributed to the four 


partners (the four individual respondents here) in the amount of $43, 667. 67 


each. (P.A. 51; Ex. 20). | 

This gain was also reported by each of the four individual re- 
spondents in their District of Columbia individual inconle tax returns, 
showing at Schedule E, “Income from Partnerships, Estates and Trusts, 


and Other Sources, " the following (P.A. 54; Ex. 16-19): 


Name and address of part- i 
nership, syndicate, etc. | 
Ben Lar Associates, amt. $43, 667.61 
‘Stanley Associates "™ 1, 659. 72 
Income from unincorporated : 
business 
4, 654.67" 
Stanley Associates also filed a return for 1953, similar to the 
partnership return filed by Ben Lar, signed by respondent Hyman 
Avrunin as partner, setting forth its business or profession as “Real 


Estate" (Ex. J). 





10 
Following an exchange of correspondence between the Office 
of the Assessor, D.C. (now Finance Office) and the respondents and 
John Berg, their accountant (P.A. 51-53; Ex. F), the Assessor deter- 


mined that Ben Lar Associates was an unincorporated business, and 


that the net proceeds of sale of the foregoing unit of improved real 


estate to Potomac Electric Power Company constituted income of such 
business. Accordingly, on February 7, 1957, there was assessed 
against Ben Lar a deficiency in franchise tax for the year 1953 in the 
total amount of $9, 121.16, including interest, less a credit for income 
taxes already paid by the individual respondents, resulting in a net 
deficiency of $4, 352.10, one-fourth of which was paid by each of the 
individual respondents on March 7, 1957 (P.A. 55). 

On November 15, 1957, the District of Columbia Tax Court 
held that the deficiency in franchise tax was invalidly assessed and 
entered decision for the individual respondents (P.A. 67). 


This appeal followed. 
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STATUTES INVOLVED 


Title VIII of the District of Columbia Income and Franchise Tax Act 
of 1947, 61 Stat. 345, ch. 258 (Section 47-1574 ff., D. C. Code, 1951) pro- 
vides, in pertinent part, as follows: : 


"SEC. 1. DEFINITION OF UNINCORPORATED BUSI- 
NESS.-- For the purposes of this article (not alone of this 
title) and unless otherwise required by the context, the 
words ‘unincorporated business’ mean any trade or busi- 
ness, conducted or engaged in by any individual, ‘whether 
resident or nonresident, statutory or common-law trust, 
estate, partnership, or ‘limited or special partnership, 
society, association, * * * or by any other entity or fidu- 
ciary, other than a trade or business conducted or engaged 
in by any corporation; and include any trade or business 
which if conducted or engaged in by a corporation would be 
taxable under title VII of this article.. The words 'unincor- 
porated business' do not include any trade or business which 
by law, customs, or ethics cannot be incorporated * * *, 

| 

“SEC. 2. TAXABLE INCOME DEFINED. --For the pur- 
poses of this title, and unless otherwise required by the con- 
text, the words ‘taxable income’ mean the amount of net in- 
come derived from sources within the District within the 
meaning of title X of this article in excess of a ' exemption 
granted by section 4 of this title. 


"SEC. 3. IMPOSITION AND RATE OF TAX. --For the 
privilege of carrying on or engaging in any trade or busi- 
ness within the District and of receiving income from 
sources within the District, there is hereby levied for each 
taxable year a tax at the rate of 5 per centum upon the tax- 
able income of every unincorporated business, whether do- 
mestic or foreign * * *, 


"SEC. 4. EXEMPTION. -- Before a oe tax upon 
. the taxable income of an unincorporated business, there 
shall be deducted therefrom an exemption of $5, 000, * * *, 
| 
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"SEC. 5. BY WHOM PAYABLE. --The taxes imposed 
by section 3 of this title shall be payable by the person or 
persons, jointly and severally, conducting the unincorpo- 
rated business. The taxes imposed under this title may 
be assessed in the name of the unincorporated business 
or in the name or names of the person or persons liable 
for the payment of such taxes, or both." 


Section 4(h), Title I of said Act, as amended (Section 47-1551c(h), 
D. C. Code, 1951) provides, in part: 


"(h) The words "trade or business’ include the en- 
gaging in or carrying on of any trade, business, profes- 
sion, vocation or calling or commercial activity in the 
District of Columbia; * * *". 


Section 1, Title X of said Act, as amended (Section 47-1580, D. C. 
Code, 1951) provides, in pertinent part, that 


"It is the purpose of this article to impose * * * (2) a 
franchise tax upon every corporation and unincorporated 
business for the privilege of carrying on or engaging in 
any trade or business within the District and of receiving 
such other income as is derived from sources within the 
District: * * * The measure of the franchise tax shall 
be that portion of the net income of the corporation and 
unincorporated business as is fairly attributable to any 
trade or business carried on or engaged in within the Dis- 
trict and such other net income as is derived from sources 
within the District: * * *", 


Section 2(a), Title Il of said Act, as amended (Section 47-1557a(a), 
D. C. Code, 1951) provides in pertinent part: 


"GROSS INCOME AND EXCLUSIONS THEREFROM. -- 
(a) The words 'gross income’ include gains, profits, and 
income derived from salaries, wages, or compensation 
for personal services of whatever kind and in whatever 
form paid, * * * or income derived from any trade or 
business or sales or dealings in property, whether real 














13 


| 

or personal, other than capital assets as defined in 

this article, growing out of the ownership, or sale 
of, or interest in, such property; also from rent, 

royalties, interest, dividends, securities, or trans- 

actions of any trade or business carried on for gain 

or profit, or gains or profits, and income a 

from any source whatever." 





Section 8.1 of the Regulations promulgated by the Commissioners 
under the Act of 1947, supra, provides, in pertinent part, | as follows: 


"(a). The design of the unincorporated business 
tax under the law is to impose a tax upon all busi- 
ness income which would be subject to the corpora- 
tion franchise tax, if incorporated, regardless of 

: whether the business is carried on by an individual, 
| by a partnership, or by some other unincorporated 
| entity. The term ‘unincorporated entity’ includes, 
| but is not limited to, concurrent ownership in pro- 
perty. * * *". | 
| 

"(g). Often the continuity, frequency and regular- 
ity of activities, as distinguished from transactions 
of an isolated or incidental nature, will be the factors 

| which will determine whether or not the activities con- 
aan stitute the carrying on of an unincorporated business. 

: For example, an individual would not be deemed to be 
engaged in an unincorporated business solely by reason 
of the purchase and sale of real estate for his own ac- 
count, but if he makes a business of buying and selling 
real estate such activities would be subject to ie unin- 


» corporated business tax. * * *", 
STATEMENT OF POINTS 
1. The District of Columbia Tax Court erred in holding that respond- 
a. 4 ents, having, according to plan, systematically acquired units of real estate 


to form a large tract, were not engaged in an unincorporated business with 
respect of the renting of a parking lot and private dwellings in that unit of 


real estate even though respondents, using the same business name, books 
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and bank account, were concurrently conducting an unincorporated busi- 
ness through the operation of an apartment house located in that same 
tract of real estate. 

2. The District of Columbia Tax Court erred in holding that the 
proceeds of sale of a tract of real estate, containing an apartment house, 
private dwellings and a parking lot, all owned and rented by respondents, 
did not constitute income to the unincorporated business as net proceeds 
of sale of the business property since, as the Tax Court held, the unin- 
corporated business "terminated when they [respondents] relinquished 
possession and title thereto upon sale, "and was income only to respond- 
ents as individuals. 

SUMMARY OF ARGUMENT 

The District of Columbia Tax Court erroneously held that the net 
proceeds of sale of a real estate tract acquired, held, and operated for 
profit by respondents under the name "Ben Lar Associates" as a part of 
their real estate business was not income to the business entity but only 
to its four members as individuals. 

Respondents were and still are an entity engaged in the business 
of acquiring and renting baal estate as "Ben Lar Associates". The Tax 
Court held that respondents were a joint venture engaged in an unincorpo- 
rated business with respect to the rental of an apartment house owned by 


respondents, but were not so engaged with respect to the rental of a parking 





[, es xr 
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lot and private dwellings, although all of said rental properties comprised 
a Single tract of real estate, systematically acquired for the alleged pur- 
pose of erecting an apartment building thereon, and although all the rental 
income therefrom was reported in an unincorporated business franchise 


tax return filed by "Ben Lar Associates‘ in which respondents denominated 


their association a partnership engaged in the business of real estate rent- 


als. | 

Clearly, respondents acted as an entity in acquiring, holding, rent- . 
ing, and operating their business properties. Only one business exists 
here, that of dealing in real estate, and all income from the business pro- 
perty is income to that business. The Tax Court euved in splitting the 
business property into several components and designating only one por- 
tion thereof an unincorporated business. | 

The decision of the Tax Court is contrary not only to the District 
statute imposing a franchise tax upon corporations and unincorporated 
businesses engaging in business in the District and deriving income from 
sources within the District, but to cases decided by the ‘Supreme Court of 
the United States to the effect that the measure of pampopate franchise tax 
is income to the corporation from all sources. Insofar as is pertinent 
here, the District taxing statute treats corporations and unincorporated 
businesses on the same basis. Accordingly, the net proceeds of sale of 
business property by an unincorporated business are includable in comput- 
ing the taxable net income of the business for District unincorporated 

| 
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business franchise tax purposes. 

Respondents, having systematically acquired a tract of real pro- 
perty in the District of Columbia for the alleged business purpose of 
erecting an apartment house, which tract included a parking lot and dwell- 
ings as well as an existing apartment house, all of which respondents 
either leased or operated for business purposes, subsequently determined 
to sell that property and upon the sale realized a substantial profit. The 
Tax Court, notwithstanding that it found that respondents, in the operation 
and management of the existing apartment house, were engaged in business 
in the District as an unincorporated business, nevertheless concluded that 
none of the income from the sale of that apartment house, and none of the 
income from the sale of other properties in the same tract could be taxed 
to respondents as income derived from the carrying on of the unincorpo- 
rated business. Accordingly, the Tax Court cancelled so much of the 
assessment of unincorporated business franchise tax against respondents 
as represented the income derived by respondents from the sale of their 
real property. The Tax Court erred in concluding that this income was 
not taxable to respondents' unincorporated business in the District. That 
income, under the Income and Franchise Tax Act of 1947, was attributable 
to respondents’ trade or business and, without question, was income to 
respondents derived by them from sources within the District. Thus, the 
income was taxable to the business conducted by respondents under the 
name "Ben Lar Associates". 





it Ff & 





17 | 
The conclusion of the Tax Court that respondents’ "business" 
ceased at sometime (not clearly defined in the Tax Court's opinion) prior 
to or at the time of the sale by respondents of their real property holdings 
establishes for District tax purposes a completely erroneous concept that 
business income ceases when business property is sold, and thus no part 
of the income derived from such sale may be taxed to the persons owning 
and conducting the business. The action of the District of Columbia Tax 
Court in cancelling assessments of unincorporated business franchise tax 
against respondents was, under the District statute and decisions of the 
Courts applicable to that statute, erroneous and its decisions should be 
reversed. | 
ARGUMENT 
i 
Respondents’ entire real | 
estate operation constituted 


an unincorporated business 
The District of Columbia Income and Franchise Tax Act of 1947, 
supra, imposes a franchise tax upon the income of unincorporated busi- 
nesses deriving income from sources within the District. As set forth in 
Section 8.1(a) of the Commissioners' Regulations, supra, it is the design 
of this tax to cover business income that would be subject to the corporation 


franchise tax but for the fact that the particular entity is not incorporated. 


An examination of Section 1, Title VII, of the Act, supra, discloses 
that an unincorporated business is any trade or business not prohibted from 





18 
being incorporated, conducted by an individual, ‘a partnership, an associa- 
tion, or by any other entity except a corporate entity. 

While, as heretofore set forth, the Tax Court held Ben Lar to bea 
joint venture, and the respondents regard their relationship that of a part- 
nership, the Tax Court correctly stated, in its opinion (P.A. 61) 

"* * * the exact relationship of the parties is 

[not] important, but rather the nature of their acts 

and conduct in relation to the property * * *," 

The evidence introduced at the hearing before the Tax Court compels the 
conclusion that at all times material hereto respondents acted as an unin- 
corporated business entity, whether that entity be regarded a partnership or 
joint venture. 

This Court, in Libby v. L. J. Corporation, et al, 101 U.S. App. 
D.C. 87, 247 F. 2d 78, stated that a "joint adventure or venture" is created 


when 
"Two or more persons * * * join in a particular 
business enterprise for profit, as in the purchase, 
development and sale of real estate * * *,™, 
and that: 


"This relationship may fall short of being a part- 
nership or an agency. The relationship may be in- 
ferred from the conduct of the parties without express 
agreement." (Emphasis supplied) 
Some ten years prior to the formation of respondent "Ben Lar Asso- 
ciates, " the four individual respondents became engaged in the real estate 


business under the name of Stanley Associates. Under that name, certain 
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real estate was acquired by the four individuals, the improvements on that 
property demolished, and an office building erected and leased (P.A. 44). 
Respondents, as "Stanley Associates, " acted (and still sO conduct them- 
selves) as an entity. : 

Again, in 1951, the same four individuals began to pool their re- 
sources and undertook a regular and systematic acquisition of a block or 
tract of real estate, heretofore diagrammed, forming a part of Square 81. 
The same pattern persisted for each and every lot within that tract, i.e. 
one of the individual respondents contracted for the purchase, but convey- 
ance of the particular property was, in each case, effected to all four re- 
spondents as tenants incommon. The purpose of the acquisition of the Square 
81 property as stated by respondents, was to hold the property for the even- 
tual construction and operation of an apartment building. Once again, as in 
the transaction involving Stanley Associates, respondents had "* * * joined 
in some form of 2 common undertaking to purchase for development a tract 
of real estate." Libby v. L. J. Corporation, supra. Common sense dic- 
tates that, as Ben Lar, respondents acted in concert, as an entity, in their 
joint decisions to purchase, to hold, to rent and, later, to Sell the foregoing 
unit of realty. : 

The District of Columbia Tax Court has determined correctly that 


the operation of the Lester Apartments by Ben Lar Associates was the con- 


duct of an unincorporated business (P.A. 64). District of Columbia v. 


| 
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Wardell, 74 App. D. C. 184, 122 F. 2d 202; Littlehales v. District of 
Columbia, 75 U.S. App. D.C. 368, 130 F. 2d 402. The Tax Court was, 
however, incorrect in its further determination that the rental income from 
the adjacent parking lot and private dwellings did not constitute income to the 
unincorporated business conducted by Ben Lar. In this latter holding, the 
Tax Court has misconstrued the meaning and purpose of Section 1, Title X 
of the Act of 1947, supra, which imposes a tax upon every corporation and 
unincorporated business for the privilege of engaging in business in the Dis- 
trict and receiving other income derived from sources within the District. 
That Section also provides: 
'* * * That measure of the franchise tax shall 

be that portion of the net income of the corporation 

and unincorporated business as is fairly attributable 

to any trade or business carried on or engaged in 

within the District and such other net income as is 

derived from sources within the District: * * *," 

Whether or not a particular course of conduct constitutes engaging in 
business depends upon the facts involved. Stone v. District of Columbia, 91 
U.S. App. D.C. 140, 198 F. 2d 601. "Business" is defined in Flint v. Stone 
Tracy Co., 220 U.S. 107, 171, 55 L. Ed. 389, 31S. Ct. 342, as 

| '% * *4 very comprehensive term and embraces 

everything about which a person can be employed. 

Black's Law Dict. 158, citing People ex rel. Hoyt 

v. Tax Comrs. 23 N. Y. 242, 244. "That which 

occupies the time, attention, and labor of men for 


the purpose of a livelihood or profit." 1 Bouvier's 
Law Dict. 1. 273." 
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This definition was adopted by this Court in Stone v. District of Columbia, 
supra. The Supreme Court, in the Flint case, then goes on to say: 


"We think it is clear that corporations organized for 
the purpose of doing business, and actually engaged in 
such activities as leasing property, collecting rents, 
managing office buildings, making investments of pro- 
fits, or leasing ore lands and collecting royalties, 
managing wharves, dividing profits, and in some cases 
investing the surplus, are engaged in business within 
the meaning of this statute, and in the capacity neces- 
sary to make such organizations subject to the law." 


This Court, in the Stone case, distinguished District of Columbia 
v. Pickford, 86 U.S. App. D.C. 17, 179 F. 2d 271, stating: 


'* * * There the respondent had leased a hotel he 
owned to another person and at no time took part in 
the operation thereof. This court ruled that in that 
aspect of his activities, respondent was not engaged 
in an ‘unincorporated business'". (198 F. 2d 603) 





Nor is the case involving these respondents the Pickford case. The 
hs District of Columbia Tax Court has, in effect, split the Ben Lar entity into 


several components, designating only one an unincorporated business on the 





grounds that the entity ''* * * merely collected the rents and had nothing to 
* do with the operation of those [remaining] portions of the property." The 
Statement “nothing to do with the operation" presumably means that no utili- 
ties or janitorial services were furnished by Ben Lar to tenants of these 
other properties, overlooking the significance of the facts, as developed by 
respondents' witnesses at the hearing, that: (1) the overall operations of 
Ben Lar were supervised and conducted by two of its members; (2) rentals | 
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from all-of the properties in the unit were deposited in the Ben. Lar Bank 
account on which only the said two members could draw checks; (3) mort- 
gage curtailments, interest and taxes on all the properties were paid by 
Ben Lar out of its bank account; (4) distributions of net rentals from all 

the properties were made from the bank account by the said two members; 
and (5) consultations, with respect 'to frequent repairs on the private dwell- 
ings, were held between one of the members and Ben Lar's agent who re- 
ceived from "Ben Lar" this authorization to act. 

Petitioner submits that these factors establish not only "operation" 
of all the properties in the real estate tract here involved, but also, that the 
acquisition, holding, rental and eventual sale of the tract of property con- 
stituted the conduct by Ben Lar Associates of a Single business. Respond- 
ents have also clearly stated in their partnership and unincorporated busi- 
eens tax returns that they are in the real estate business, not as to single 
units of the property involved, but as to the entire block or tract in Square 
Sls, 

Here we do not have separate businesses as found by this Court in 
the Pickford case, supra, or as in the case of People ex rel Voelkel v. 
Browne, 268 App. Div. 596, 52 NYS 2d 822. In the latter case, the court, 
in holding that the executors of a decedent's estate were not carrying on an 
unincorporated business with respect to the management of the testator's 


real estate holdings solely "* * * as an income producing investment”, 











stated at page 824: 


There is no proof that decedent integrated or con- 
nected his real estate holdings with his manufacturing 
business during his lifetime. Indeed, the proof is 
quite to the contrary. The records of the business 
and the real estate were kept separately. Separate 
bank accounts were maintained. * * *" (Emphasis 


supplied) 
Ben Lar Associates, contrary to the acts of the executors in the New York 
case, integrated all of its real estate holdings, its records were not kept 
separately, and there was but one bank account for all the rental receipts. 

It is, however, interesting to note, in passing, the language of the 
dissenting opinion of Justice Brewster in that case, at page 825, wherein 
he refers to the activities of the executors: 

™ * *The method and manner of their operation 

of the realty properties, their authority under the 

will, and the value, diversity and number of said 

properties, incline me to characterize the nature 

of their undertakings as a business activity con- 

ducted in conjunction with the other which was, of 

course, far different in nature. But one can be in 

two or more businesses of far different kinds, yet 

when individually owned, all the kinds may, for the 

purpose of the tax, be considered one business." 

It should be pointed out, further, that two noteworthy distinctions 
exist between the New York and District tax laws respecting the issues here 
involved: The New Yrk definition of gross income includes “income de- 


rived from any source whatever connected with the carrying on of such 


unincorporated business, "* while Sec. 2, Title II of the District Act 


3 Article 16-A, Chapter 60, Sec. 386-d, Consolidated laws of New 
York (3 CCH New York Tax Reports, par. 93-806) 
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(Section 47-1557a(a), D. C. Code, 1951) contains no such limitation, but 
includes "income derived from any source whatever." (Emphases supplied) 
In 1938, the New York tax law was amended, retroactive to the calendar 
year 1936, providing that, "It is not intended that * * * an owner, lessee 
or fiduciary shall be deemed * * * engaged [in an unincorporated business] 
solely by reason of the holding, leasing or managing of real property 
+s + nt Again the District act, supra, makes no such exception. More- 
over, it is Significant that H.R. 2282, 80th Congress, 1st Session, intro- 
duced by Congressman Dirkson in February, 1947 for the purpose of pro- 
viding a "District of Columbia Income Tax Act of 1947" contained in Title 
VU, provisions for taxing unincorporated businesses. Section I of Title 
Vill of H.R. 2282, provided: 
'* * * An owner, lessee, or fiduciary shall not be 

deemed to be engaged in or carrying on an unincorpo- 

rated business solely by reason of the holding, leasing, 

or managing of real property * * *." 
In subsequent bills on the same subject (H.R. 3597, and H.R. 3737, 80th 
Congress, 1st Session), the language quoted above was entirely deleted and 
the District Income and Franchise Tax Act of 1947. [H.R. 3737],as enacted, 
does not contain the quoted language from H.R. 2282. 

| Another New York case, that of Sidenberg v. Chapman, 273 App. 

Div. 566, 79 NYS 2d 14, affirmed 298 N.Y. 730, 83 NE 2d 141, is appli- 
cable to the instant case. There, certain testamentary trustees owned a 


hotel, on the ground floor of which were eleven separate store spaces uncon- 


4 id., Sec. 386-a (8CCH, par. 93-800) 
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nected with any part of the building used for hotel purposes. The court 
held that they were not within the exception of Sec. 386-a of the Consoli- 
dated Laws of New York, supra, notwithstanding that the trustees claimed 
that a profit-sharing arrangement with a management firm, subject to 
general powers of supervision was sufficient to establish the exception. 
i 

It was further held by the New York court that the store rentals 
were interwoven with the trustees’ activities in connection with the hotel 
business.and, thus, not excludable under the foregoing law, saying: 

'* * * There was but one unincorporated business and 

hence there could be but the one statutory exemption which 

is allowed by Tax Law, § 386-f. True, the net income 

eventually went to different beneficiaries under the trust 

provisions and technically there were separate trusts with 

different trustees. However, from the way all the trustees 

joined in conducting the affairs and in operating with the 

principal assets, in solido--this did not result in the carry- 

ing on of separate businesses within the intendment of the 

exemption. The trustees, all of them, for the ultimate bene- 

fit of all the cestui que trustent, conducted or engaged ina 

Single business with the assets common to the atid trusts." 

(79 N. Y.S. 2d 16) | 

The Supreme Court of the United States had occasion to pass upon 
the question involving the measure of a franchise tax as being income to 
the corporation from all sources in Flint v. Stone Tracy Co., supra, cited 
in the later case of McCoach v. Minehill, 228 U.S. 295, 57L. Ed. 842, 


33 S. Ct. 419. In the Flint case, the Supreme Court stated, at 220 U.S. 


165: 
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"Tt is therefore well settled by the decisions of this 
court that when the sovereign authority has exercised 
the right to tax a legitimate subject of taxation as an 
exercise of a franchise or privilege, it is no objection 
that the measure of taxation is found in the income pro- 
duced in part from property which of itself considered - 
is nontaxable. Applying that doctrine to this case, the 
measure of taxation being the income of the corpora- 
tion from all sources, as that is but the measure of a 
privilege tax within the lawful authority of Congress to 
impose, it is no valid objection that this measure in- 
cludes, in part, at least, property which, as such, 
could not be directly taxed."" (Emphasis supplied) 





This was amplified by the Supreme Court in the McCoach case, 228 U.S. 
at pages 307-308: 


"In short, the inclusion of income derived from 
property in arriving at the measure of the tax to be 
imposed with respect to the doing of corporate busi- 
ness was sustained largely because the property not 
used in the business, and the income from such pro- 
perty, have a fair relation to the business itself, and 
may contribute materially to its proper and economi- 
cal conduct. But that reasoning furnishes no support 
for the contention that the mere receipt of income 
from property, and the payment of organization and 
administration expenses incidental to the receipt and 
distribution thereof, constitute such a business as is 
taxable within the meaning of the act of 1909. The 
distinction is between (a) the receipt of income from : 
outside property or investments by a company that is 
otherwise engaged in business; in which event the 
investment-income may be added to the business- 
income in order to arrive at the measure of the tax, 
and (b) the receipt of income from property or invest- 
ments by a company that is not engaged in business 
except the business of owning the property,- maintaining 
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the investments, collecting the income and di- 

viding it among its stockholders. In the former | 

case the tax is payable; in the latter not." : 

Accordingly, from the foregoing authorities as applied to the 
facts of the instant case, it is apparent that Ben Lar Associates is (1) an 
unincorporated entity; (2) that it is in the business of the purchasing and. 
rental of real estate; (3) that income from all rentals, and, as herein - 
after discussed, from the sale of real estate, is income to the business 
entity. Clearly, it is the intent of the Act to treat ibaa tities and unin- 
corporated businesses alike insofar as is pertinent here, Were Ben Lar 
a corporation there would be no question of splitting the business into 
several units. All income received would be income to the corporate 
entity, and Ben Lar, under the District statute, is taxable to the same 
extent. 
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II 


Net proceeds of sale of business prop- 
erty of the entity is income to the entity 
and subject to the unincorporated business 
franchise tax. #2 ©. 


The District of Columbia Tax Court cancelled assessments against 
respondents on the grounds that, as stated in its opinion: 


"* * * the Assessor was in error in his determina- 
tion that the gain from the sale of the rectangle of ground 
was received by the petitioners as members of a group 
conducting an unincorporated business, and in assessing 
the franchise taxes here involved."* (P.A. 66). 


The Tax Court used the following reasoning: 


"te * * Tf after holding the property for some time he 
should sell the same, the unincorporated business in the 
case last mentioned would end. The sale transaction 
would not be an unincorporated business. If would be 
merely an individual selling property, who would be re- 
quired to report and pay an income tax upon any taxable 
gain. The fact that he was engaged as an unincorporated 
business during his ownership of the apartment building 
would not legally subject him to an unincorporated busi- 
ness franchise tax measured by the gain from the sale. 


“The principles just announced apply to the owner- 
ship, operation and sale of real property by a group entity, 
whether it is called a partnership joint venture or some 
other name." (P.A. 63). 
That Court concluded that respondents' joint venture in acquiring and opera- 
ting the property "* * * was abandoned when they [respondents] agreed to 
sell the property." (P.A. 61). But, in another part of its opinion, the Tax 


Court states (P.A. 65), "* * * that in respect of the operation of the apartment 
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house they were conducting an unincorporated business, which terminated 
when they relinquished possession and title thereto upon sale. * (Emphases 
supplied). The exact point at which respondents' inineouauratee business 
terminated is thus not clear from the Tax Court's opinion. It is, however, 
apparent that the Court below divorces the sale of real estate from the busi- 
ness activities of acquiring, holding and renting that same real estate. 

The District tax law, unlike the present Federal law, makes no 
distinction between business and non-business depreciable property for pur- 
poses of defining what constitutes "capital assets”. (Section 4(1), Title I, 
District of Columbia Income and Franchise Tax Act of 1947, supra; Section 
47-1551c(1), D. C.. Code, 1951, Section 1221, Internal Revenue Code of 
1954). The Tax Court of the United States, in deciding cases under the 
Federal law, found no difficulty in holding that once property is determined 
business property, its character remains business property if the property — 
is sold, and no attempt was made to sever the sale of business property from 
the business itself. Thus in-Carter-Colton Cigar Company v. Commissioner 
of Internal Revenue (1947), 9 T.C. 219, petitioner a corporation, had acquired 
a certain vacant lot for the stated purpose of erecting a building thereon to be 
used and occupied by petitioner for its business purposes, and had had con- 
struction plans and specifications prepared therefor. Subsequently, the 
corporation abandoned the original purpose and sold the unimproved real 


estate. The United States Tax Court found that the real estate was property 
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used in the taxpayer's trade or business and the loss sustained on sale was 


an ordinary loss. The Tax Court at page 221 stated, citing cases, that the 
Federal statutory language “used in the trade or business" means "devoted 
to the trade or business". The Tax Court stated further: 
"* * * The acquisition of real estate for use at its 

principal place of business by a corporation is a pro- 

per business purpose and function, and the real estate 

so purchased, in our opinion, is devoted to and ‘used 

in' the business of the corporation during the planning 

and building stages preparatory to actual occupancy. 

Its character as 'real property used in * * * trade or 

business' continues even after the planned use becomes 

impossible." 
There is no indication that the rule cited in the Carter-Colton case, supra, 
is limited only to corporations. See also Alamo Broadcasting Company, 
Inc. v. Commissioner (1950), 15 T.C. 534; Graves Brothers Company v. 
Commissioner (1952), 17 T.C. 1499; Estate of Annie Gibney v. Commissioner 
(1945), 4 T.C.M. 878; Shields v. Commissioner (1951), 10 T.C.M. 803. 
Thus it would appear that the District of Columbia Tax Court's conclusion 
that the respondents’ business ceased prior to receipt of proceeds of sale of 
the real estate is inconsistent with the holdings of the Tax Court of ‘the ; 
United States. 

It is submitted that the only means by which the income from the sale 
of business property would not constitute income to the business would be 


through a dissolution of the business entity prior to sale. The evidence 


clearly demonstrates that the entity "Ben Lar Associates" still existed 
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after the sale, exists to this date, and will continue to exist for some time 


to come. 

The Tax Court seems to place considerable importance on the fact 
that respondent's took title to real property as tenants in common, and in. 
the fact that the property was subsequently so conveyed, accompanied by 
the signatures of the three wives. Other than holding as joint tenants (see 
Section 45-816, D. C. Code, 1951) or in the name of one of the individual 
respondents (which apparently was not desired), the property could not . 
have been held otherwise. There is no provision in District of Columbia 
law for the holding or conveying of title to real property by an unincorporated 
entity such as "Ben. Lar Associates". The three wives, in executing the deed 
to the purchaser, were merely releasing their dower interests. 

Further stress is placed by the Tax.Court upon the testimony of two 
of the individual respondents, Messrs. Harry Hirsch and Avrunin, business- 
men in the locale of the property involved, that they intended only to hold 
the unit of property in order to build an apartment thereon; that they had no 
intention of selling the property; that they advanced the "fabulous price” 
(P.A. 20) of $20 per square foot for the purpose of discouraging purchasers 
when contacted by a real estate agent regarding a prospective sale, and that 
they were amazed when presented with the eventual price of $350, 000, which 


figure they were unable to refuse. 


As more fully set forth in the statement of the case, respondents, as 
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a partnership, although they "weren't interested in selling” (P. A. 20), readily 
executed an authorization to the agent to offer the property for sale at the 
stated price of $20 per square foot. Approximately two weeks later they 
accepted a contract with the agent for a figure substantially less than the price 
advanced; i.e. for roughly $15 per square foot, or $90, 000 less thanthé initial 
price of $440, 000 at $20 per square foot. If there had been no actual intent 
to sell there presumably would have been little or no allowance made for 
bargaining. 

The fact that respondents have not sold any other real estate, as 
mentioned by the Court below (P.A. 66), is of no significance. The record 
discloses that respondents' other holdings are more isolated and not nearly 
so large as the unit in question, but there is nothing to show that these holdings 
will not be sold if the price is right. There is nothing to show that the other 
real estate holdings enjoy a status different from that of the unit sold in 1953. 

Xt is submitted that, contrary to the Tax Court's holding (P.A. 66), 
Section 8.1(g) of the Regulations, supra, is clearly applicable here. The 
regulation provides, in part, that 

"Often the continuity, frequency and regularity of 

activities, as distinguished from transactions of an 

isolated or incidental nature, will be the factors which 

will determine whether or not the activities constitute 

the carrying on of an unincorporated business." 


The regular, continuous and systematic purchase of the real estate pursuant 


to plan, coupled with the holding and rental thereof, plus the sale at such 


x 
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time the right price was advanced meets the language and intendment of the 
aforesaid regulation. No transaction "of an isolated or ine hdentat nature” 
occurred here. It will be noted that Section 8.1(a) of the Regulations, supra, 
sets forth that, “The term ‘unincorporated entity' includes, but is not limited 
to, concurrent ownership in property.” : 

The sale of real property is a natural concomitant of dealing in real 
estate. Income from the sale of realty by an entity engaged in the business 
of dealing in extensive real estate holdings is income to that business. Re- 
spondents were, and still are, an entity in the business of dealing in real 
estate, whether it be purchase, rental, or sale. All the income from these 
dealings, whether resulting from such purchase, rental, or sale, is income 
which naturally flows from that business. 

Further, the real estate unit in question was, as contended by re- 
spondeants, acquired, held and rented for the purposes of one business, i.e., 
the eventual erection and rental of an apartment house; presumably also an 
unincorporated business. | : 

Again, relating the unincorporated business of Ben Lar Associates 
to a corporation, as does the Franchise Tax Act supra, the income resulting 
from a sale of real estate used in the business of a corporation manifestly 
would be income taxable to that corporation as income from the disposition 
of business property. | | : 


The record plainly establishes (1) the formation of an entity, (2) 
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the acquisition of real estate for business purposes by that entity, (3) the 


conducting of a business by the entity utilizing the property acquired by that 
entity, and (4) the sale by that entity of a part of its business property. Sec- 
tion 1, Title X of the Act of 1947, supra, provides, in pertinent part, that 
the measure of the franchise tax on unincorporated businesses (as well as 
on corporations) 
't* * * shall be that portion of the net income of 

the corporation and unincorporated business as is 

fairly attributable to any trade or business carried 

on or engaged in within the District and such other 

net income as is derived from sources within the _ 

istrict."" (Emphasis supplie 

Even, assuming, arguendo, that respondents were not, as an entity, engaged 
in the business of selling real estate but only in the business of purchasing 
and operating rental properties, it nevertheless follows that when a portion 
of that business property was disposed of, the income therefrom was solely, 
not just "fairly", attributable to the "trade or business carried on or engaged 
in within the District" and was "derived from sources within the District." 

It is submitted that, in the light of the holding of the Tax-Court, mem- 
bers of an unincorporated business would merely have to assert that they 
did not "intend" to sell their property, but that they were unable to reject 
the “fabulous price" advanced by a prospective purchaser, and thereby 
be relieved from liability for unincorporated business franchise tax on 


the net proceeds of such sale. 
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» CONCLUSION | | 
Ps It is respectfully submitted that the decision of the District of Co- 
lumbia Tax Court cancelling an assessment of unincorporated business 
franchise tax against respondents for the year 1953, was incorrect and 
should be reversed. : 


Respectfully submitted, 


- CHESTER H. GRAY, | 
Corporation Counsel, D:C., 
HENRY E. WIXON, 
Assistant Corporation Counsel, D.C., 
DOUGLAS H. MOORE, JR., 
4 Assistant Corporation. Counsel, D.C., 
Attorneys for Petitioner, 
District te | 
Washington 4, D. C. 
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APPENDIX 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14, 336 


DISTRICT OF COLUMBIA, Petitioner, 
V. 


BEN LAR ASSOCIATES 

HARRY HIRSCH 

JACOB H. HIRSCH 

HYMAN AVRUNIN 

HERMAN F. BERNSTEIN, Respondents. 


ON PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 














2 FILED MAY 17, 1957. DISTRICT OF COLUMBIA TAX COURT 
| 


BEN LAR ASSOCIATES 
c/o Hyman Avrunin 
2123 E Street, N. W. 
Washington, D. C. 

and 


HARRY HIRSCH 
4432 Sedgwick Street, N. W. 
Washington, D. C. 


JACOB H. HIRSCH 
1801 Eye Street, N W. 
Washington, D. C. 
HYMAN AVRUNIN 
5438 30th Street, N. W. 
Washington, D. C. 


HERMAN F. BERNSTEIN 
5430 Connecticut Avenue, N. W. 


Washington, D. C. 
Petitioners 
v. 
DISTRICT OF COLUMBIA 


Respondent 


The above-named Petitioners appeal from an assessment of taxes 


and aver as follows: 


1. Petitioner Ben Lar Associates is a trace name utilized by Hyman 
Avrunin, Harry Hirsch, Jacob H. Hirsch, and Herman F. Bernstein in the 
; | 


handling of rentals on the property owned by them as tenants in common, 


and its mailing address is c/o Hyman Avrunin, 2123 E Street, N. W., 
Washington, D. C. | 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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) 
) 
) 
) 
) 
) 
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3 2. Petitioner Harry Hirsch is an individual with residence at 
4432 Sedgwick Street, N. W., Washington, D. C. 

3. Petitioner Jacob H. Hirsch is an individual with residence at 
5452 27th Street, N. W., Washington, D. C. 

4. Petitioner Hyman Avrunin is an individual with residence at 
5438 30th Street, N. W., Washington, D. C. 

5. Petitioner Herman F. Bernstein is an individual with residence 
at 5430 Connecticut Avenue, N. W., Washington, D. C. 

6. The tax in controversy is an Unincorporated Business Privi- 
lege Tax for the taxable year 1953 in the total sum of Four Thousand Three 
Hundred Fifty-Two and 10/100 Dollars ($4, 352.10), of which Petitioner 
Harry Hirsch paid the sum of One Thousand Eighty-Eight and 2/100 Dollars 
($1, 088.02), Petitioner Jacob H. Hirsch paid the sum of One Thousand 
Eighty-Eight and 2/100 Dollars ($1, 088.02), Petitioner Hyman Avrunin paid 
the sum of One Thousand Eighty-Eight and 3/100 Dollars ($1, 088.03), and 
Petitioner Herman F. Bernstein paid the sum of One Thousand Eighty-Eight 
and 3/100 Dollars ($1, 088. 03). 

7. The notice of assessment was dated February 25, 1957, as will 


appear from the copy thereof attached hereto as Exhibit "A." Contributions 





of each tenant in common towards the payment of the aforesaid assessment 
were made by Petitioners Harry Hirsch, Jacob H. Hirsch, Hyman Avrunin 
and Herman F. Bernstein, and the tax was paid under protest on March 7, 3 


1957, as will appear from copies of receipts hereto attached as Exhibits \ 





"B, ‘ "Ss ve "D, tt and | Y 


8. The assessment of this tax is based upon the following errors: 


a. The Assessor erred in concluding that the income, which is 
4 the subject of this assessment, was derived from a trade or business by 
Petitioners during 1953 as members of an unincorporated business within 
the meaning of Section 47-1574, District of Columbia Code, 1951 edition. 

b. The Assessor erred in concluding that the sale of the rental 
real estate by the Petitioners engaged in real estate rentals as tenants in 
common, in 1953, was in fact and law the carrying on of a trade or business 
within the meaning of the Unincorporated Franchise Tax Act, as enumerated 
in Section 47-1574, District of Columbia Code, 1951 edition. 

c. The Assessor erred in refusing to hold that the Petitioners 
trading as Ben Lar Associates during the taxable year 1953 in the transac- 
tion that gave rise to this assessment constituted a partnership, whereby 
Petitioners should have been taxed as individual partners under the provi- 
sions of Section 47-1574e, District of Columbia Code, 1951 edition. 

d. The Assessor erred in refusing to grant a individual Peti- 
tioner an exemption from the instant assessment under the provisions of | 
Section 8.1 (g) of the — and Franchise Tax Regulations, for the reason 
that each Petitioner engaged in an isolated or incidental transaction by sell- 
ing his interest as tenant in common in 1953, and was rat engaged in the 
regular business of buying and selling real estate, but was engaged in 
another full time activity. | : 
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e. The Assessor erred in concluding that where four tenants 
in common own real property which is sold at a profit by them with a joinder 
of the respective wives of the married tenants in common, that said profit 
is subject to the Unincorporated Business Privilege Franchise Tax rather 
—_ to each individual tenant in common where the individuals are not en- 
gaged in the trade or business of buying and selling real estate. 

5 . 9. The facts upon which the Petitioners rely as the basis for this 
proceeding are as follows: 

a. Petitioners Harry Hirsch, Jacob H. Hirsch, Hyman Avrunin 
and Herman F. Bernstein acquired the following real estate in the District 
of Columbia by purchase at various dates in 1951 and 1952, as tenants in 
common: 


LOT NO. SQUARE 


76 81 
77 81 
A 81 
E 81 
813 81 
814 81 
815 81 
816 81 
817 81 
818 81 


b. The said real estate was retained from the time of acquisition 
to the time of the sale thereof in 1953. 





c. Petitioners Harry Hirsch, Jacob H. Hirsch, Hyman Avrunin 


and Herman F. Bernstein, joined by the respective wives of the married 
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Petitioners, to wit: Ida Hirsch, Aileen Hirsch, Dorothy Avrunin, con- 
tracted to sell the aforesaid real estate to the Potomac Electric Power 
Company in 1953 [1952]. Petitioner Herman F. Bernstein was unmarried 
at the time of said contract. : 

d. Petitioners Harry Hirsch, Jacob H. Hirsch, Hyman Avrunin 
and Herman F. Bernstein, joined by the respective wives of the married 
Petitioners, to wit: Ida Hirsch, Aileen Hirsch, and Dorothy Avrunin, con- 
veyed the aforementioned real estate to the Potomac Electric Power Com- 
pany in 1953. : 
6 e. Potomac Electric Power Company paid to Harry Hirsch and 
his wife Ida Hirsch the sum of Eighty-Seven Thousand Five Hundred Dollars 
($87, 500. 00) for the interest of Harry Hirsch and his wife in the said real 
estate. : | 

f. Potomac Electric Power Company paid to Jacob H. Hirsch 
and his wife Aileen Hirsch the sum of Eighty-Seven Thousand Five Hundred 
Dollars ($87, 500. 00) for the interest of Jacob H. Hirsch and his wife in the 
said real estate. 

g. Potomac Electric Power Company paid to Hyman Avrunin and 
his wife Dorothy Avrunin the sum of Eighty-Seven Thousand Five Hundred 
Dollars ($87, 500.00) for the interest of Hyman Avrunin and his wife in the 


said real estate. 


h. Potomac Electric Power Company paid to Herman F. Bernstein 





the sum of Eighty-Seven Thousand Five Hundred Dollars ($87, 500. 00) for 
the interest of Herman F. Bernstein in the said real estate. 

i. The profit to Harry Hirsch and his wife in connection with the 
sale of said real estate in 1953 was Forty-Three Thousand Six Hundred 


43, 601.93 
Sixty-Seven and 67/100 Dollars ($48;-667r67}, (sic) and was reported by 


same on his individual income tax return for 1953. 


j. The profit to Jacob H. Hirsch and his wife in connection with 
the sale of said real estate in 1953 was Forty-Three Thousand Six Hundred 
Sixty-Seven and 67/100 Dollars iarceen (sic) and was reported by 
same on his individual income tax return for 1953. 

k. The profit to Hymag Ayrunin and his wife in connection with 

the sale of said real estate in 1953 was Forty-Three Thousand Six Hundred 
Sixty-Seven and 67/100 Dollars ee nee, (sic) and was reported by 
same on his individual income tax return for 1953. 
a l. The profit to Herman F. Bernstein in connection with the sale 
sale of said real estate in 1953 was Forty-Three Thousand Six Hundred 
Sixty-Seven and 67/100 Dollars (9is.te3- en), (sic) and was reported by 
same on his individual income tax return for 1953. 

m. Petitioners as tenants in common did not file an Unincorpo- 


rated Business Privilege Tax return for the taxable year 1953 since income 


from rentals was below the statutory amount required for filing said return. 
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n. Petitioners were not engaged in the business of buying and - 
selling real estate during the taxable year 1953. | 


WHEREFORE, the Petitioners pray that this Court may hear the 
proceeding, and grant the following relief: | 

1. Declare the aforesaid assessment illegal and order a refund to 
Ben Lar Associates in the amount of Four Thousand Three Hundred Fifty- 
Two and 10/100 Dollars ($4, 352.10), plus the statutory rate of interest from 
the date of payment thereof, or, in the alternative, | | 

2. To declare the aforesaid assessment illegal and order a refund 
to Petitioner Harry Hirsch in the amount of One Thousand Eighty-Fight and 
2/100 Dollars ($1,088.02), plus interest at the statutory rate from the date 
of payment thereof; : 

3. To declare the aforesaid assessment illegal and order a refund to 
Petitioner Jacob H. Hirsch in the amount of One Thousand Eighty-Eight and | 
2/100 Dollars ($1, 638.02), plus interest at the statutory irate from the date 
of payn.ent thereof; | 
8 4. To declare the aforesaid assessment illegal and order a refund 
to Petitioner Hyman Avrunin in the amount of One Thousand Eighty-Fight 
and 3/100 Dollars ($1, 088.03), plus interest at the statutory rate from the 
date of payment thereof; | 

5. To declare the aforesaid assessment illegal and order a refund 


to Petitioner Herman F. Bernstein in the amount of One Thousand Eighty- 


| 
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Eight and 3/100 Dollars ($1, 088.03), plus interest at the statutory rate 
from the date of payment thereof. 


BEN LAR ASSOCIATES 
c/o Hyman Avrunin 
2123 E Street, N. W. 
Washington, D. C. 


Petitioner 
/s/ Harry Hirsch —_ /s/ Jacob H. Hirsch 
Tenant in Common ena ommon 
/s/ Hyman Avrunin /s/ Herman F. Bernstein 
Tenant in Common Tenant in Common 
/s/ Harry Hirsch, Petitioner /s/ Jacob H. Hirsch, Petitioner 
ick Street, N. W. | e Street, N. 
Washington, D. C. Washington, D. C. 
/s/ Hyman Avrunin, Petitioner /s/ Herman F. Bernstein, Petitioner 
5438 30th Street, N. W. | 5430 Connecticut Avenue, N. W 
Washington, D. C. Washington, D. C. 
/s/ Milton I. Baldinger /s/ #8 Nussbaum 
700 Wyatt Building 352 otis Building ~~ 
Washington 5, D. C. Washington 5, D. C. 
Metropolitan 8-6900 Metropolitan 8-3922 | 
| 
Attorneys for Petitioners = 


*  * * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
August 14, 1957. 
The above-entitled matter came on for hearing at 10:10 o'clock a.m. 


ae * ok a 


20 HARRY HIRSCH | 

was called to the stand as a witness by the Petitioners and, having been 

first duly sworn, was examined and testified as follows: : 
THE COURT: Will you please give your full name and residence: 
MR. HIRSCH: Harry Hirsch, 4432 Sedgwick Street, Northwest. 


* * * cs 


DIRECT EXAMINATION 
34 By Mr. Baldinger: | 
Q. Mr.. Hirsch, what is your Business address? ! A. 2123 E 
Street, Northwest. : 
Q. Whatis your business? A. Liquor business. 
Q. Wholesale or retail? <A. Retail. | 


Q. Are you in business with anyone else? A. I have a partner, 


Hyman Avrunin. 


Q. Is he one of the petitioners in this case? A. Yes, sir. 
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35 Q. What is your wife's name? A. Ida Hirsch. 


* * * * 


36 Q. How did Ben Lar Associates get its name? A. Well, we 
thought we'd make it simple. We had a few rents coming in and instead of 
using all four names, we took my partner's boys’ names, Benny and Larry, 


and put them together and made it Ben Lar. 


* * * 


By Mr. Baldinger: 

Q. Does Ben Lar have a telephone listing? A. Wedo not. 

Q. What employees, if any, does Ben Lar have? A. We don't 
have any employees. 

Q. Where is Ben Lar's office? A. We don't have an office. 

Q. Where do you get your mail? A. Well, we get it at my store, 

Q. That is at whataddress? A. 2123 E Street, Northwest. 

Q. What kind of a contract was entered into in writing between you, 
Dr. Jacob H. Hirsch, Hyman Avrunin and Dr. Herman F. Bernstein? 


A. We never had any kind of a contract. 


* * x 


39 By Mr. Baldinger: 


Q. Will you be good enough to tell the Court what reasons, if any, 
you and the other gentlemen had for acquiring the other three parcels of real 
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40 estate? A. We wanted to square the property off . When we bought 
the property, it wasn't good by itself. We wanted to square it off to even-_ 
tually build an apartment house. . 


Q. Was any building located on the first parcel that you bought? 


A. Yes, there was a small apartment house. | 
Q. What plans, if any, did you all have with respect to this apart- 
ment house? <A. Well, we would have finally demolished it to put the 
building up. | 
Q. Did Ben Lar havea bank account? A. We did. 
Q. Where? A. At the National Bank of Washington. 
Q. Who can sign checks on that bank account? A. My partner 
and myself, both of us. | 
Q. When you say partner -- A. (Interposing) Hyman Avrunin. | 
Q. Who managed the property which was first acquired by you four 
gentlemen? A. Shannon and Luchs Realty. : 
Q. Who managed the other three pieces of real estate? A. Norris 
and Company. It is Woodward and Norris. : 
Q. Did you give any time to the management of the property ? 
41 A. No, Idid not. : 
Q. Do you four gentlemen own any other real estate? A. Yes, 
we have a building on the corner of 21st and E Street, Northwest, 500 


Twenty-First Street. 
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Q. How long have you had that property? ’ A. Over ten years. 
Q. Who manages it? A. Weinberg and Bush. 
@. Who is the tenant? A. The National Academy of Sciences. 
Q. What is the name that you people use in connection with that 


property? A. Stanley Associates. 


* *K x * 


Q. Does Stanley Associates have a bank account? A. No, sir, 
we do not. 
4% 3. How do you get your income from the property? A. The 
onthly checks, the :onthly rent is sent to us by the agent divided in four 
parts. 

Q. How do you get your check? Is it separate from the others? 


A. Weal get ours separately. 


* * * * 


MR. BALDINGER: With respect to the property here in this case 
prior to the sale, you say that Shannon and Luchs was the rental agent. How 
did they account to the owners? 

THE WITNESS: We received the checks -- we receive one check 
for the Ben Lar Associates because there were other expenses involved be- 
sides the money which we received. It was not all profit and we had to keep 


an account to pay out our expenses on the building. 


ok * * * 
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CROSS-EXAMINATION | 
By Mr. Moore: : 
Q. Iasked when Ben Lar was formed, how long aie as such? 
A. When we acquired the property, after we acquired the property and we 
had to receive rents so we named it Ben Lar. I wouldn't _— the date. 
Q@. That would have been back in 1951, is that correct? A. Iimagine 
it would be if that is when we first started coilecting rents. 
48 Q. Now you st:ted that Ben Lar has no office, but a mailing address 


at the E Street address? A. Yes, Sir. 


Q. Where are the files of Ben Lar kept, Mr. Hirsch? A. Well, I 


keep them in my Store. 

Q. At E Street? A. Yes, sir. 

Q. What about agreements as to any policy matters that may arise, 
Mr. Hirsch, do you have a set time for meetings, the Soi of you? A. We 
have never had meetings. We are just friends and we run around together. 
and that is about all. We never had any meetings. | 

% * * 
_Q. How do you gentlemen agree as to any action? | A. Weare easy 


to get along with. We never had any kind of agreements made. There was 


no kind of agreement. 
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49 Q. Is Mr. Avrunin your partner? A. We have been partners since 
1930, I believe. We were in the drug and liquor business and we divorced 
the liquor from the drugs. 
| @. Is he one of your partners with respect to this property? A. .He 


is a partner of mine. 


50 Q. Who makes the contact, or who did-- Iam still keeping in this 
area of ownership of this property in question -- who makes any contact with 
the rental agents? Who made contact, I should say. | A. Well, Iused to 
make most of them. [Id call up in case there was any difficulties and do all 
the work on that. 

Q. What about dealings with the tenants of the properties? A. Well, 


the real estate people did that. 


* 


51 Q. Who handles any account matters for Ben Lar? A. John Berg 
and Company. 

Q. Who prepares the tax returns? A. John Berg and Company. 
Dr. Bernstein's is done. by some other accountant. I don't know his name. 


We give him the figures. He has an individual separate accountant. 


Q. Who maintains contact with the accountant for Ben Lar, any one 


particular individual have the authority? A. With the tenants? 
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Q. With the accountant, Mr. Berg? ; 
THE COURT: Who is the liaison between Ben Lar and the accountant ? 
92 THE WITNESS: Ido for Mr. Avrunin and for my brother, Dr. 


Hirsch. 


THE COURT: He is talking about any income tax returns filed by 


Ben Lar. ) 
THE WITNESS: John Berg. I give them the information or my part- 
ner does, either one of us do. : 


* 


MR. MOORE: I show you Respondent's Exhibit A — to be an 
Unincorporated Business Franchise Tax Return for the Calendar Year 1952, 
and ask you if your signature appears thereon? : 

THE WITNESS: That is my signature. 

By Mr. Moore: | 

Q. Are there any other signatures on that, sir? : A. There is 


| 


John Berg's. : 
Q. Do the signatures of any other individuals appear, that is, any of 
your other associates? A. No, Sir. | 
Q. All right, sir, when you acquired this property initially, was the 
apartment house that you referred to -- you said there was on the first pro- 


perty acquired a small apartment house. Was that occapied at the time by 
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53 tenants? <A. Yes, sir. 

Q. Do you recall how many tenants, how large an apartment house 
itis? A. I believe it was 12 or 14. 

Q. And was it occupied up until the time of the sale of the property? 
A. Yes, Sir. 

Q. Was that the only apartment house on that first parcel? A. Yes, 
sir. 

Q. What comprised the other part? A. Well, private dwellings. 

Q. Were they occupied? A. Yes, Sir. 

Q. And were they so occupied up to the time of the sale of the pro- 
perty? A. I don't remember that, sir. 

Q. And the remaining parcel of land, what type of buildings occu-~ 
pied that? That is the second acquisition. A. That was used as a park- 
ing lot. That is what that letter I wrote was about. That was the parking 
lot. 

Q. There were no buildings on that? A. No, sir. 

Q. Were those buildings new, Mr. Hirsch, at thattime? A. No, 
54 sir, very old. | 

Q. Was it necessary to make repairs on these properties after you 
took them over? A. Yes, sir. 

Q. Would you say those repairs were extensive or minor? A. They 


were getting extensive. 
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Q. Were repairs made at the outset or how were these repairs 
made? A. Well, after we bought it, we just kept it and we fixed as we 
went along. People had to have things done and we just did what they had to 
do to keep them living in there. | 

Q. Would you say that same situation existed as to the private 
dwellings also, Mr. Hirsch? A. Yes, we didn’t do $66 much, just fixed 
it up as we went along until the property was sold. | 

Q. Who determined the necessity for making these repairs? 
A. The agent. | 
Q. And how did he obtain his authorization for making repairs? 


A. He'd call me up and tell me it had to be done and I'd say, "Go ahead and 


do it."" I didn’t want to go in those places. 3 

395 Q. Then the agent dealt directly with you? A. At times, at 
times he'd do it himself, and at times he'd call me up. i it was major 
work, he'd call me. 

Q. Who first contacted, or who was it among the four of you that 
contacted the agent with respect to handling these properties for you? Iam 
speaking now of the rentals. A. The property was bought through Shannon . 
and Luchs and they took over immediately as soon as we made the sale. We 
felt like they should handle the property for us. : | 

@. You are speaking now of the rentals? A. Yes, sir. 


Q. Did you so authorize them or who authorized them to handle the 
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rentals? A. Idon't know. I don't know who did, but they collected the 
rentals. 

Q. I believe you mentioned that the rents were paid to Ben Lar by 4 
the agent, is that correct, sir? I will put it this way. The rents from these 
properties, how were they received? A. They were paid to -- the tenants 
would pay it to Shannon and Luchs and Shannon and Luchs would mail us a 
check. 

56 Q. Were those checks made out to Ben Lar? A. They were made 
out to Ben Lar, sir. 

Q. How were those checks treated? Iam sorry. What was then 
done with the checks? A. We deposited the checks in the Hamilton 
National Bank at the time, and we paid all our expenses out of those checks. 

Q. Then the agent did not pay any of the expenses, is that my under- 
Standing? A. Iam sorry. We didn't pay the expenses. They paid the 
expenses. We used to pay off the loan with that money. We paid off the loan 
at that time with that money, and maybe the taxes. I don't remember off- 
hand how it worked. ~ 

Q. Then as I understand it, the rent came from the tenants to the 
agent, and then into the bank —" that is, to Ben Lar's bank account at 
the National Bank or the Hamilton National Bank, and then were these loans 
paid off from that bank account? A. Yes, Sir. 


57 Q. As Iunderstand it, there was one person who could sign checks sox 
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on behalf of Ben Lar, am Icorrect? A. Idon't remember, but I think it 
was two. | 

Q. What you received was actually a net rent, is that correct? 
What was received by Ben Lar wasanetrent? A. A net rent after the 
expenses were taken care of. , 

Q. What expenses were taken care of, Mr. Hirsch? A. Well, 
repairs, light, heat, their commissions and janitor service and other inci- 
dentals, there used to be so many of them. 

Q. What services were maintained at the apartment house, if any? 
A. What services? | 

@. Yes, sir, janitorial, maid service? A. Just a janitor. 

@. And did the landlord, that is, were the tenants provided with the 
utilities? You mentioned electricity or heat. A. I hate to answer that. 

I think we used to pay it. Iam not sure. I don't remember that far back. 

I think we had to pay it, but I really am not sure. They had to pay it in the 
dwellings, but in the apartment house, I don't know. : 

58 Q. Who paid the real estate taxes, Mr. Hirsch, Ben Lar or the 
agent? A. I believe -- I don't remember that--but I believe that Ben Lar 


did, but I really don't remember. I think Ben Lar did, yes, sir. 


* * * * | 


64 MR. MOORE: * * * 


Mr. Hirsch, is Ben Lar presently in existence? 
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THE WITNESS: Yes, sir, we still have one little parcel of land for 
about ten or twelve cars that we have carried over. We still have it. 
MR. MOORE: Is Ben Lar a partnership, sir? 
THE WITNESS: No, sir. It is tenants in common. 


By Mr. Moore: 

Q. In what manner was the prospective sale of this property commu- 
nicated to Ben Lar, that is, the first knowledge that it would be possible to 
sell this property? A. Well, a real estate man walked into the store and 
Mr. Avrunin was there at the time, and he asked whether we were interested 
in selling that property. We didn't know it was the Potomac Electric Power 
Company. We gave him a fabulous price. We said we weren't interested, 
but gave him this price. We weren't interested in selling at the time, but we 
gave him that price, and he took that over and came back the following day 


or two days later -- I don't know how many days later it was. That was the 


only thing Mr. Avrunin took upon himself. With that price, we knew we 
couldn't turn it down. 


Q. Were you contacted with regard to this? A. He called us all 
up and told us about it. 


*x 
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69 THE COURT: On the property that was originally purchased, I 
mean the property that you sold to the Potomac Electric Power Company, 
there was a parking lot, was there not? : 

THE WITNESS: Yes, sir. 

THE COURT: Who rented it? | 

THE WITNESS: We rented it to a man by the me of Banwosky, 
something like that. 


\ 
1 
| 
| 


* mH e ae 

THE COURT: With respect to that piece of pee a did you report 
that in your income tax return as a rental? , 

THE WITNESS: Yes, sir. 

THE COURT: You reported that? 
70 THE WITNESS: Yes, Sir. 

THE COURT: Why did you report it? 

THE WITNESS: It was an income. : 

THE COURT: But it was an income, as I understand your theory, 
an income from ordinary holdings, it wasn't any business. 

THE WITNESS: Your Honor, the profit from Ben Lar we each took 
separately. : 

THE COURT: With respect to the apartment house, you filed in 

unincorporated business tax return for that? | 
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THE WITNESS: I believe we did. 

THE COURT: Don't you know? 

THE WITNESS: I really don’t. The books were run by John Berg 
and I couldn't answer that question. 

‘THE COURT: You don't know whether you included the dwelling 
houses in that or whether you included this parking lot from which you re- 
ceived rent? 

THE WITNESS. I believe we included it all in one. 

THE COURT: Why did you do that? For instance, if I‘owna dwell- 
ing house and receive rent from it, I don't have to file an unincorporated 
business tax return. 

THE WITNESS: I have a Certified Public Accountant who handles 


those matters and that is what he did. Ileave it to him. I just don't know. 


THE COURT: You had to do it for the apartment house, but I don't 


know why you'd do it for the parking lot. 
7. THE WITNESS: I can't answer that. 
THE COURT: This other parking lot, you operate that yourself? 
THE WITNESS: We rent it out. 
THE COURT: You rent it out, you don't operate it? 
THE WITNESS: No, sir, it is just a small lot. A gas station man 


rents it, 
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JACOB H. HIRSCH | 
was called to the stand as a witness by the Petitioners and, having been first 
duly sworn, was examined and testified as follows: 

THE COURT: Give your full name and residence please. 

THE WITNESS: My name is Dr. Jacob H. Hirsch. My home resi- 
dence is 5452 27th Street, Northwest. My office address is 1801 Eye Street, 
Northwest. : 

72 DIRECT EXAMINATION 

By Mr. Baldinger: | 

Q. What is your profession? A. General dentistry. 

Q. How long have you been practicing general dentistry? A. Since | 


1933. 


Q. What is your interest in the particular real estate which is in- 
volved in this particular litigation? A. Justan investment. 


x * * * 


CROSS- EXAMINA TION 


By Mr. Moore: . 


Q. Dr. Hirsch, is Ben Lar Associates a partnership? 


so, yes, sir. 


Q. Itis currently in existence, sir? A. Yes, sir. 
* * * * | 
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78 HERMAN F. BERNSTEIN 
was called as a witness for and on behalf of the petitioner and having been 
duly sworn assumed the stand and, upon examination, testified as follows: 

THE COURT: Give your name and address to the reporter. 

THE WITNESS: Herman F. Bernstein, 3726 Connecticut Avenue, 
North West, Washington, D. C. 

DIRECT EXAMINATION 


By Mr. Nussbaum: 


* 


Q. Dr. Bernstein, do you know the other petitioners in this case, 


Harry Hirsch, Jacob Hirsch and Harry Avrunin? A. Ido. 
79 Q. How long have you known them, approximately? A. As long 
as I have been practicing dentistry -- 1927, 1928. 


* * * 


Q. Now, Dr. Bernstein, did you or did you not give any time to the 


management of the properties that were sold to PEPCO in 1953 at any time? 


* * * 


A. No. [left it all to Harry Hirsch and Mr. Avrunin. 


ae ok * * 
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CROSS EXAMINATION 
80 By Mr. Moore: i 
Q. DoTIunderstand, Dr. Bernstein, that most ot the handling of 
these matters in connection with this property was by the others, that is, 
Mr. Hirsch and Avrunin? A. Yes, I left it up to them. 
Q. When was it that you gentlemen decided to form this Ben Lar? 


A. You mean to form it? In what way do you mean? 


Q. Well, I would like -- A. When we put up the money together 


to get this ground, is that what you mean? | 
* ae * ! 

81 Q. Was there any association prior to the formation of Ben Lar? 
A. You mean -- 

Q. Between the four of you? <A. Asa partner, you mean? Did we 
go into any other -- | 

Q. Did you gentlemen have any relationship? A. Yes, we have 
property called -- we have a small piece of property on the corner of 21st 
and E, the four of us. | 

Q. When was that formed, sir? A. I would say that was about 
maybe three or four ee previous to that. : 

Q. What was the relationship in Stanley Associates? What was the 


relationship? A. What was the relationship? 
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Q. What was the relationship among you gentlemen? A. We each 
owned a fourth. 

Q. How did you regard your relationship? What was the relation- 
ship between the four of you? A. We each owned a quarter. What else do 
you mean by that? 

82. Q. What was your relationship with respect to Ben Lar's formation? 
A. The same way, a fourth. 

Q. For what purpose were these associations formed? Let's take 

them one ata time. For what purpose was Stanley Associates formed? 
A. What purpose? 

| Q. Yes, sir. A. Let's see now. I guess the same reason. You 
try to invest in something. Just for that the four of us got together. I don't 
know what you mean other than that purpose. 

Q. For what reason did you get together? A. I can give you the 
background of that. There was.a piece of property that was available, a 
little Safeway store. 

Q. Are you referring to Stanley Associates? A. Yes, sir. 

Q. Wecan Start with them. A. And the next thing we knew we 
built a small office building there. But I don't know too much about it. I 
left it mostly up to Mr. Hirsch and Mr. Avrunin -- I mean in respect to the 


transactions. 





Q. You say you got together. For what purpose did the four of you a 
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83 gettogether? A. Itold you. | 

THE COURT: He said they saw the property with a little store 
Standing on it, and they got together and they bought it, and the first thing 
they knew there was an office building on it. | 

THE WITNESS: That's right. I still don't know the purpose. [ 
guess the purpose was to try to make money out of i B out of anything that 
you go into. : 

By Mr. Moore: } 

Q. Would you say the same purpose prevailed With respect to Ben 
Lar formation also? A. Well, the Ben Lar, we bought that with the idea 
of eventually doing the same thing -- building an es 

THE COURT: If you remember that is the certain area where they 
accumulated some little houses to make it a square. | 

THE WITNESS: Iam not too much up on that. I didn't pay too much 
attention to any of this. [left it all up to Mr. Hirsch. : 

* * a oe : 

85 Q. What is the relationship between you and the other gentlemen? 
A. Ihave a fourth interest. | 

Q. What was your relationship at the time you formed Ben Lar 
prior to the time you purchased this property? A. well, when we got 
together we agreed to own a fourth of it. 2 


@. Allright, sir. In what manner did you get together? A. Well, 
| 
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I know these people for 25 or 30 years. 
Q. Was ita mutualagreement? A. I have so much trust in 
Harry Hirsch and Mr. Avrunin that when they called me and mentioned they 
had something that was available, [always agreed. I never questioned it. 
86 Q. Well, were you in on the formation, personally in on the forma- 


tion of Ben Lar? A. I would not normally be. I know I just put up the 


money. 


THE COURT: When you sold PEPCO were you asked to put up your 
own fourth interest or money? 
THE WITNESS: Whatever it was, I put it up. 


THE COURT: Were you asked to do it? 


* a * 


THE WITNESS: Yes, sir. 

By Mr. Moore: 

Q. You were asked to put this moneyup? A. Yes. 

Q. Who asked you? A. Well, it’s been quite a while. Harry 
Hirsch called me. I was mostly by phone. 

Q. Most of this was conducted by phone? <A. Yes. I mean the 
fact is that I didn’t take too much time out of my office to do any of this. 


That is what Iam trying to say. 
oe 


x 
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8S THE COURT: Did you have to sign a deed of trust in connection 


with the purchase of this property? , 
THE WITNESS: As far as I know I had to come down to sign some- 
thing, Iam pretty sure. : 
cd ae * 
96 HYMAN AVRUNIN : 
was called as a witness for and on behalf of the petitioner and having been 
duly sworn assumed the stand and, upon examination, testified as follows: 
THE COURT: Give your name and address to the reporter. 
THE WITNESS: Hyman Avrunin, 5438 30th Street, North West, 


Washington, D. C. 


DIRECT EXAMINATION i 

By Mr. Nussbaum: 

Q. Will you state to the court what business you are in Mr. Avrunin? 
A. Retail liquor business. 

Q. Where are you located? A. 2123 E Street, North West. 

Q. Are you in business with anyone there? A. Harry Hirsch isa 
partner of mine. : 

Q. How long have you been in that business? : A. Since repeal. 


* * * * | 
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100 CROSS EXAMINATION 
Ps # * * 
109 By Mr. Moore: 

Q. Was the property that was sold to PEPCO occupied by tenants 
up until the time it was sold? <A. It was occupied by tenants up until the 
time it was sold. 

110 Q. Do you know whether or not there was rent paid up to the end of 
January or the first of February, as the case may be? A. Well, Iassume 
it was. I don't recall, but Iam pretty sure it must have been. Some of the 
tenants may have gotten wind of the fact that it is being sold and they may 
have skipped the last month's rent or something. I don't know that. 

+ * * * 

Q. How many real estate agents did Ben Lar employ? A. Well, 
on the apartment house we employed Shannon and Luchs, and also Woodward 
and Norris on the individual houses. 

111 Q. On the individual houses? <A. Yes. 

Q. What was the name of that third agent? A. Weinberg. 

Q. For whom were they agents? A. They are the agent for the 
National Academy of Science -- they are agents for Stanley Associates. 

Q. They collect the rent from the Academy of Science? A. Yes, 
from the Academy of Science. 


Q. How about Mr. Lester Rosenberg? What was your connection 


with him? A. No more that he was the real estate agent that had advised 
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us assembling the lots for an apartment house; we intended to actually build 
an apartment house on that plot of ground, until this Mr. Green from H. L. 
Ross came up with the proposition asking us if we would be interested in 
selling it, I think I told him when he came up to me -- I put a ridiculous 
price of $20 a square foot on it and said: "If you want to pay $20 a square 
foot for it, I will sell." He told me he was representing a client. He didn't 
tell me who he was representing. We had no idea who it was. And Mr. 
Rosenberg was there at the store at the same time, and he talked to me 


about it. 


112 Q. Did you say Mr. Rosenberg? A. I think he cut his commission 


down from five per cent to two per cent. : 

Q. You were the person contacted initially ? A. Yes, sir. 

Q. As tothe offer? A. Mr. Green contacted me. 

Q. And on what authority did you act -- did you agree to sell? What 
was your authority there? <A. Ihave no authority in more that we three 
fellows have been knowing each other for twenty-five years. Iam sure that 
if I wanted to buy the Hecht Company right now, I can 0 to the telephone and 
say: "Boys we've got a proposition. [think itisa good one. I want you to 
give some money, or raise some money, or do whatever you can. Let's go 
in and buy it." | 

Q. What was your next move. Did you then contact the other mem- 
bers? A. Ididn't contact them until Mr. Green came again. I thought that 
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by giving that $20 figure that he would forget about it. 


7 * * * 


117 MR. MOORE: Your Honor, the stipulation counsel -- and Iam sure 
Mr. Baldinger will correct me if I leave anything out -- it is stipulated be- 
tween counsel that Woodward and Norris and Shannon and Luchs were agents 
for the owners of the property; that they collected all rents from the tenants 
of these properties; that they paid for services, janitorial services, I think 
they were heat, light and electricity, water possibly, and up through and in- 
cluding the time the property was actually disposed of, which I recall was 
January 7, 1953, the services were rendered, rents were collected and main- 
tained through that period; that the net amount was then remitted to Ben Lar 
in the form of a check and deposited to their account. 
118 Does that cover it? Of course, that is as far as we have taken it. 

THE COURT: Well,:as I understand from the witness, with respect 
to those disbursements, there never was enough money to pay the expenses 
of running it and they had to pay interest and taxes and things of that kind -- 
curtail too. 

MR. BALDINGER: That was paid by the mortgages. 

THE COURT: So they paid the curtail, interest and taxes out of the s 


| money they got from real estate. 


MR. BALDINGER: Excepting that Woodward and Norris, as shown 





33 
in one of the exhibits introduced by the Respondent, sent to the mortgagee, 
Home Building Association, the payments. 


119 THE COURT: Oh, I See. 


MR. BALDINGER: With respect to Perpetual, the Ben Lar check 


went forward. 
THE COURT: Isee. 
*e x * ae : 
127 HYMAN N. AVRUNIN | 
was called as a witness for the Petitioners and, having been first duly 
sworn, was ‘examined and testified as follows: | 
DIRECT EXAMINATION _ 

THE COURT: Perhaps you had better give your full name. 

THE WITNESS: Hyman N. Avrunin. : 

BY MR. NUSSBAUM: ! 

Q. Mr. Avrunin, directing your attention to the purchase of three 
lots in Johnsons Court, and specifically referring to Petitioners’ Exhibit 
Number 24, entitled "Sales Contract". Now, Iam pie to show you this, 
Mr. Avrunin, and ask you whether or not you recall the purchases of those 
three lots. (Handing document to witness.) A. yes. 


* * * x 


129 THE WITNESS: The real estate man, Mr. McCarthy, called me up, 
and he said, "I have something in Johnsons Court that might interest you." 
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And I said, "How much is it?" 


He said -- whatever the amount was. I have forgotten exactly. 


* * SS oe 


THE COURT: You bought the lots, didn’t you? 
THE WITNESS: Yes. 


I just told him to bring me a contract and I will accept it. That is 


I mean it is just that simple. There wasn't any dickering or anything 
involved about it. 

130 Q. State whether or not you signed the contract. A. I signed the 
contract. 

Q. At the time that this took place that you talked about, did your 
partner in the liquor business, Mr. Hirsch, know anything about these lots? 
A. No. He did not. 

THE COURT: Did anyone else know about it? 

THE WITNESS: No. No one else knew about it, outside of the real 


estate agent and myself. 


* 


THE COURT: * * * He.wants to know what the purpose is. 


THE WITNESS: The purpose was as an investment. I bought it as an 
investment, that is all. 
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131 BY MR. NUSSBAUM: 


Q. Did there come a time you told Mr. Hirsch about this? A. Yes. 


I told him the next day. | 
Q. That is your partner in the liquor business, Harry Hirsch? 
A. Yes. : 
* ae cs a | 
Q. Asa result of the conversation with Mr. Hirsch, what happened? 


* x * * 


THE WITNESS: All right. We decided to buy it together. 

BY MR. NUSSBAUM: : 

Q. State again where your liquor store is located. 

THE COURT: In relation to the lots. 

MR. NUSSBAUM: That is right. 

BY MR. NUSSBAUM: 

Q. In relation to the lots. A. Well, my Liquor store is on E 
Street, which is about 80 feet from Johnsons Court, or 70 feet away from 


Johnsons Court. 


* * x 


THE COURT: And you are on E Street, west of the entrance of 
Johnsons Court? 


THE WITNESS: Yes, sir. On E Street, west of the entrance of 








Johnsons Court. . . 


THE COURT: About 80 feet? 
THE WITNESS: 80 feet. It is an apartment house between my store 


and the alley. Johnsons Court. 


* ak a * 


133 Q. State how it came about that the lots were titled in the name of 
the four of you. 
x * a * 

THE WITNESS: We decided -- It isn't what they said. My partner 
and I decided that as long as we four had been in everything else in the way of 
real estate, you know, in the buying of the real estate on F Street, that we 
may as well buy this together. 

134 THE COURT: So you did? 
THE WITNESS: So we did. 
ss * ss of 
135 Q. From the time the four of you acquired it, what use has been 
made of those three lots? A. The only use we made of those three lots 
was to rent it, your Honor. We haven't had any specific use to use it as yet. 
THE COURT: You said you rented it to somebody? 
THE WITNESS: Yes. 


THE COURT: You don't operate it? 
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THE WITNESS: No, sir. We don't operate it. 
THE COURT: You leased it to a tenant who operates it? 
' THE WITNESS: Well, it isn’t -- I don't know whether you could 
call ita lease, or not. They take it from month to month. It is no -- 
THE COURT: Anyhow -- | 
THE WITNESS: He operates it. : 
THE COURT: He operates it. If there is any profit, he gets it. He 
pays a sum each month? | 
THE WITNESS: Yes. He pays me $85a month, and he gets out of 
it, Idon't know, $150 - $165 a month. | 
BY MR. NUSSBAUM: | 
Q. And you have been renting it how long, Mr. : Avrunin? — A. Since 
we had it. We rented the place ever since we have sauna it. 
ss x oe * : 
143 Q. Now, those checks that were received monthly --I take it -- 
they were made payable how? A. To Ben Lar Associates. 
THE COURT: And still are? , 
THE WITNESS: Stillare. Yes. 
BY MR. NUSSBAUM: : 
Q. And they were deposited as had been testified before? 
the bank. The National Metropolitan Bank. : 


THE COURT: What did you do with the profits or the fund? 
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144 THE WITNESS: We pay taxes out of that. And then at the end of 
the year, if we have a surplus of, say, five or six hundred dollars, I write 
a check for one-fourth to Dr. Hirsch, one-fourth to Dr. Bernstein, one- 
fourth to my partner, and one-fourth to myself. And we put that in as our 


income, to put it in with our income. 


146  @Q. How did they find out that, these lots, that they were going to 
become part owners of the lots, soto speak? A. I don't know. I told 
my partner about it, and he says, "Well, I would like to be in on it."" I 
says, "Okay, it suits me." So, the next day Icome to work he says, "Jack 
and Herman wants to be in it."" And I said, "All right, we will all go in it." 

THE COURT: Who is Jack and Herman? 

THE WITNESS: Jack Hirsch and Dr. Herman Bernstein. So, he 
Say, "Okay." The thing was so small it didn't make no difference to me. 
I mean it wasn't but a $6,000.00 investment. If they wanted in, it was all 
right with me. 

BY MR. MOORE: 

Q. I take it, when you signed the contract there was a deposit re- 
quired at the time? <A. Yes. 
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Who paid the deposit? <A. I did. | 
Out of what funds, sir? A. Qutof my own personal -- 
Out of your ownfunds? A. Out of my m= personal checking 
i 
Were you reimbursed for that amount out of the Ben Lar account? 
* * * ae | 
THE WITNESS: I was given credit for it. 
BY MR. MOORE: : 

Q. And the purchase money that was put up, was that contributed by 
all four of you? A. Yes, sir. All four of us. 

Q. How is the trust paid? That is, out of what account? A. The 
trust is already paid off, sir. We don't owe any money on it. 

THE COURT: While it was in existence? : 

THE WITNESS: While it was in existence. The money that I re- 
ceived from the parking lot I deposited direct to the Heine Owners Loan 
Association. They credited us with the interest and the payment. And that 
paid off the trust. | 
148 THE COURT: You mean you sent the rent? : 

THE WITNESS: Sent the check right up to them. Made a direct pay- 
ment to the Home Owners Supply. , 

BY MR. MOORE: 


Q. When you are saying "you" you mean Ben Lar? The check was 
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made to Ben Lar? A. The check was made to Ben Lar. I take charge of 
that. Iam the one. They look to me for the clearance of it. 

The fellow from the filling station made out the check to Ben Lar 
Associates. And, so, I would sign it, endorse it "Ben Lar Associates" 
and send it right up to the Building and Loan Association, and he in turn 
would credit it to our account. 

Q. How was that check endorsed? With your name, or just -- 

A. No. "Ben Lar Associates." 

ae * ss * 
149 Q. Mr. Avrunin, as I understand it, there is no rental agent in- 
volved inthis. A. No rental agent at all. 

Q. The tenant deals directly through you, or through Ben Lar? 
A. Thatis right. He is right across the street from me and he brings me 
in a check on the first of the month. 

Q. Was there any use being made of the premises at the time you 
purchased them? A. What was that? 

Q. What, if any, use was being made of the premises at the time 
of purchase? A. Of that Johnsons Court ? 

Q. Yes, sir. Of the three lots. A. There was three colored 
houses on it. We took them down. 

Q. You took them down after the purchase? A. Yes. 


THE COURT: Alley houses? 
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THE WITNESS: Alley houses; yes, sir. 


BY MR. MOORE: 


Q. Has the property been used then as a parking lot from approxi- 


mately the time that you purchased it? A. Yes. | 
150 Q. What do you intend to do with the lots now, Mr. Avrunin? What 
do the four of you intend todo? A. These lots now? | 

Q. Yes, sir. A. Well, as long as the fellow is renting it and we 
don't have any use for it, we will just continue renting it to him. Other- 
wise -- see, it is a store across the street, itisa liquor store across the 
street from us, that one of these days Rollins Park -- that is the Depart- 
ment of Interior -- it is going straight on through, and dney are taking 
everything on the other side of the street from us, leaving the north side | 
of E Street to us. : 

And we, in turn, will be the only business there and probably three 
or four or five years from now, we will need that space for our business 
for customers to park on. That is on the plan of Washington, you know, to 
take away all of the south of E Street, going all the way to the Potomac 
River. And they have bought the Auditorium now, and one of these days the 
Civil Service Building is going to be built there. And all the property on 
the south of E Street is going to be takenaway. It is going for condemna- 
tion, leaving us, of course, and we are preparing for the future. 


*x * * * 
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152 Q. Was there any thought of putting this into Stanley Associates, 
as opposed to Ben Lar, at the time the purchase was made? A. Well, 
no. Idon't know. But I will tell you, if and when a time comes that we 
may have to use it in Stanley Associates, I wouldn't hesitate to put it into 
Stanley Associates. After all, we own it, and, for instance, if we rent 
the corner building to an office and then would want 15 additional parking 
spaces or something, I don't see what is to prevent us from not letting 
them have it, so long as we have the same ownership. 

* * * * 
154 BY MR. MOORE: 

Q. At the time of the purchase in 1952, Ben Lar had been in 
exetence approximately how long, sir? A. How long? 

Q. Yes, sir. A. At the time we bought the Lester Apartments; 
when we purchased the Lester Apartments, that is when we called it the 
Ben Lar Associates. That was our first purchase, under that name. 

Q. That was what year? Do you recall, sir? A. I don't recall. 
You have the thing there. That was a piece we bought from Shannon and 
Luchs Court. 

THE COURT: That is an apartment house? 


THE WITNESS: Yes. It was an apartment house there. 


sa x * x 
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DISTRICT OF COLUMBIA TAX COURT FILED 
November 15, 1957 


FINDINGS OF FACT AND OPINION 

Four persons together acquired parcels of real estate and asso- 
ciated themselves under the name of "Ben Lar Assets, " They subse- 
quently sold the real estate at a profit. The Assessor determined that the 
transactions by the four persons were carried by an entity in the nature of 
a partnership or joint venture; and that such entity was an unincorporated 
business and liable for a franchise tax under the District of Columbia In- 
come and Franchise Tax Act of 1947 (Chapter 15, Title 41, D. C. Code, 
1951 Edition). The petitioners contend that the transactions involving the 
acquisition and disposition of the real estate was carried on by them as 
individual tenants in common, and that the profit therefrom was taxable as 


net income received by individuals. 


Findings of Fact 


1(a). Ben Lar Associates is an association of the four individual 


petitioners. 

(b) ‘The petitioner, Harry Hirsch, is an individual, residing in 
the District of Columoia. He is inarried. His wife is Ida Hirsch. He is 
engaged in the retail liquor business in partnership with the petitioner, 
Hyman Avrunin. He has no real estate broker's or business chance 


broker's license. 
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160 (c) The petitioner, Jacob Hirsch, is an individual, residing in the 
District of Columbia. He is engaged in the profession of dentistry. He 
has no real estate broker's or business chance broker's license. He is 
the brother of the petitioner, Harry Hirsch. 
(d) The petitioner, Hyman Avrunin, is an individual, residing in 


the District of Columbia. He is engaged as a partner with the petitioner, 


Harry Hirsch, in the retail liquor business. He has no real estate broker's 


or business chance broker's license. 

(e) The petitioner, Herman F. Bernstein, is an individual, nist 
ing in the District of Columbia. He is engaged in the profession of dentis- 
try. He has no real estate broker's or business chance broker's license. 

2. None of the petitioners sold any real estate, other than that 
here involved, from the year 1949 to the present time. 

3. The four petitioners are close friends and associates. The 
petitioners, Jacob Hirsch and Herman F. Bernstein, both dentists, have 
confidence in the business acumen and judgment of the petitioners, Harry 
Hirsch and Hyman Avrunin, and follow the latters' suggestions and advice 
as to investment and business matters relating thereto. 

4(a) Some time prior to the year 1947 the four petitioners asso- 
ciated themselves in the purchase of lot of ground improved by a small 
store at the corner of Twenty-first and E Streets, Northwest, Washington, 
D. C., which they acquired as tenants in common in equal interest. The 
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store building was demolished and an office building wie constructed in its 
place and leased to The National Academy of Sciences. 
161 (b) In the acquisition, improvement and spacation of the aforesaid 
property the petitioners used the firm or trade name of "Stanley Asso- 
ciates. (1) 

(c) The rent from the office building was and still is collected by a 
real estate agent and divided in four parts, one part being sent to each of 
the petitioners. : 

5(a) In 1951 the petitioners, under the direction of Jacob F. Hirsch 
and Hyman Avrunin, began the acquisition of a group of contiguous lots of 


ground in Square 81, Washington, D. C. 


(b) On May 1, 1951, Philip Diatz and wife conveyed to the four peti- 


tioners as tenants in common Lots 76, 77, A. E. 814, 816 and 818 (as des- 
ignated for the purposes of taxation) in Square 61. On the same day the 
individual petitioners, and the wives of all of them, except Herman J. 
Bernstein, who was unmarried, executed a deed of trust conveying the 
above mentioned lots to trustee to secure a loan of $60, 000, used as a part 


of the purchase price thereof. | * 


(i) Sentimentally so called after a baby boy born to one , of the petitioners 
about.the time of the acquisition. 
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(c) On September 5, 1951, John Mosley and wife conveyed to the 
four individual petitioners as tenants in common Lot 817 (as designated for 
purposes of taxation) in Square 81. On the same day the four individual 
petitioners and the wives of all of them, except Herman J. Bernstein, who 
was unmarried, executed a deed of trust conveying Lot 817 in Square 81 to 
trustees to secure a loan of $10, 000 used as a part of the purchase price 
thereof. 

(d) On September 28, 1951, Mary F. Higginson conveyed to the 
four individual petitioners as tenants in common Lot 815 (as designated for 
purposes of taxation) in Square 81. On the same day the individual peti- 
tioners and the wives of all of them, except Herman J. Bernstein, who was 
162 unmarried, executed a deed of trust conveying Lot 815 in Square 81 
to trustees to secure a loan of $8,500, used as a part of the purchase price 
thereof. 

(e) On March 26, 1952, Bernice L. Grear conveyed to the four 
individual petitioners as tenants in common Lot 813 (as designated for pur- 
poses of taxation) in Square 81. On the same day the four individual peti- 
tioners arid the wives of all of them, except Herman J. Bernstein, who was 
unmarried, executed a deed of trust conveying Lot 813 in Square 81 to 
wectine a loan of $9,000, used as a part of the purchase price thereof. 

(f) Upon the completion of the last of the above described transac- 
tions the four individual petitioners owned, as tenants in common, accord- 


ing to the record of transfer, a rectangle of ground comprising lots in 
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Square 81 as shown on the following: 


F Street 





100.0°: Lot: Lot : Lot : Lot : Lot : 100.0! 





76: .A : 818 : 815 : 817 ; 
Public Alley - : 
: 20" 20° : 


96.12": Lot: Lot : Lot : Lot : Lot : 76.12! 


: 7: +E : 814: 816: 818 : 
: : 19.17": 15.19" : 15.19": 15.92": 


re 


163 6. The purpose of acquisition of the several lots of ground com- 
prising the above detailed rectangle was to acquire a parcel of ground of 


size and shape practically sufficient for the construction of an apartment 
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building, to be owned and operated by the petitioner. 

7(a) At the time of the acquisition of the aforesaid land the individ- 
ual petitioners associated themselves under the trade name of "Ben-Lar 
Associates" (2), and thereafter all transactions relating to the property, 
except hereinafter mentioned contract of sale, were carried on in that 
name. 

(b) Several of the lots contained an apartment house and other 
rental structures, and several comprised an automobile parking lot. All 
pieces of property were leased in the name of Ben Lar Associates. 

(c) The rents received from the property were paid to Ben Lar 
Associates and deposited in a bank account in that name. After payment 
of expenses, incident to the conduct of the venture, the net rents distrib- 
uted to the members of the Association by one of them, who was designated 
as the manager or supervisor of the venture. 

(d) Application for rent increase was made to the Administrator of 
Rent Control in the name of Ben Lar Associates. 

(e) Ali financial and bookkeeping records and accounts relating to 


the property were kept in the name of Ben Lar Associates. 


s ental, the individual petitioners conceived the name 'Ben- 
Lar" by combining the first syllables of the names of two sons of one 
of the individual petitioners. we 
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(f) For the year 1952 Ben Lar Associates filed with the Assessor 
an "Unincorporated Business Franchise Tax Return" ih which it was desig- 
nated as a partnership formed in May, 1951, and in which net income of 
$2, 868.10, based on rentals from real property, was reported. 
164 (g) On August 19, 1952, there was executed an authorization in the 
language following: : 


"H. L. Rust Company 
1001 15th Street, N. W. 
Washington, D. C. 


Dear Sir: 


You are hereby authorized to offer for sale my 
property being lots 76-77-A-E-813-814-815-816- 
817-818 in square 81 of the D. C. for the sum of 
$20.00 per square foot. | 


We will pay a real estate commission of 50/o 
on the first $50, 000 and 3°/o on the balance of the 
sale price as based on the rate of $20. per square 
foot. This authorization will expire on Seplemper 
5, 1952. | 

Very truly yours, | 
Hyman Avrunin, J. E. Hirsch, 
Harry Hirsch, Herman Bernstein, 
a partnership 
8/19/52 By Hyman Avrunin" 


(h) On January 7, 1953, there was sent to Harry J. Benachowski, 


c/o National Parking Service, the notice to quit possession of the parking 
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lot following: 
"Dear Mr. Benachowski: 

This will advise you that the premises known as 
vacant ground, the same being premises 2130 F Street, 
N. W., in the District of Columbia, (known for taxation 
purposes as Lots A, E, Rear 76, 77, 814, 818 in Square 
81), has been sold. Settlement was effective January 6, 
1953, and pursuant to the terms of the lease agreement 
between us dated July 19, 1951, under which you hold 
possession of said premises, we hereby give you notice 


to remove from and quit the same upon the expiration of 
Sixty (60) days after date of the service of this notice 


upon you. 

Very truly yours, 

BEN-LAR ASSOCIATES 

By Harry Hirsch" 
165 8(a) The authorization set forth in Finding 7(g) was given to H. L. 
Rust Company by the petitioner Ryman Avrunin without any expectation of 
selling the rectangle of land at the price mentioned in the authorization, 
which was more than twice the cost thereof to the four individual peti- 
tioners; and was so fixed because the individual petitioners were not anx- 
ious to sell the property since they had acquired it for the purpose of erect- 
ing thereon an apartment building, and were astonished when there was sub- 
mitted for their signatures the contract of sale described in Finding (b) 
hereof. 

(b) On September 3, 1952, the four individual petitioners and the 
wives of all of them, except Herman J. Bernstein, who was unmarried, 
entered into a contract with H. L. Rust Company, as agent for an undis- 
elssad purchaser, for the sale of the above described rectangle of ground 
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in Square 81 for the price of $350, 000. 
166 9 (a) On January 7, 1953, the four individual petitioners, and the 
wives of all of them, except Herman J. Bernstein, who was unmarried, by 
deed conveyed the land comprising the above described rectangle in Square 
81, with improvements, to the Potomac Electric Power Company. 

(b) Upon the settlement of the transfer above detailed the net pro- 
ceeds of the sale were distributed equally by the title company directly to 
the four individual petitioners. : 

10. For the year 1953 Ben Lar Associates filed with the Assessor 
a "Partnership Return of Income" in which it reported the receipt of net 
income of $174, 407. 72, represented by the gain from the sale of the above 
described rectangle of ground in Square 81, and in which it was reported 
that there had been distributed by Ben Lar Associates to each of the indi- 
vidual petitioners the sum of $43, 667.67. | 

11(a) | Upon receipt of the partnership return the office of the 
Assessor sent to the addressees therein the letter following: 


"June 27, 1955 
File No. 14277 


Messrs. Jacob Hirsch, Hyman 
Bernstein, Harry Hirsch and 
Hyman Avrunin 

T/A Ben Lar Associates 

2123 E St., N. W. 
Washington, D. C. 


Gentlemen: 


This office is reviewing your District of Columbia 





52 


Partnership return for the year 1951. It is requested that 
the following information be furnished: 


(1) Copy of Partnership Agreement. 

(2) Copy of Balance Sheets at beginning and 
end of taxable year. 

(3) Location of property or properties sold 
as reported in Schedule A of the Partner- 
ship return. 


Very truly yours, © 
J. C. Raedy, Examiner 
Income and Franchise Tax Division." 


167 (b) In reply to the above request the petitioners' certified public 
accountant transmitted the letter following: 


"June 30, 1955 


Government of the District of Columbia 
Income and Franchise Tax Division 
Office of the Assessor 
Room 2033, Municipal Center 
. Washington, D. C. 
Re: Ben Lar Associates 
File No. 14277 
Gentlemen; 


(1) Please be advised that Ben Lar Associates is a joint 
venture, with the associates, Jacob Hirsch, Hyman 
Bernstein, Harry Hirsch’ and Hyman Avrunin sharing 
equally in the venture. The net rents are distributed 
equally to the associates. The proceeds from the 
sale of the properties sold were distributed equally 
to the four associates. 


(2) Copy of the balance sheet at beginning and end of 
taxable year 1953 is enclosed. 


(3) The properties sold as reported in Schedule A of the 
Partnership return are as follows: 








a-2130-34 F Street, N. W. Lots 76, 77ae, 814 
816-818, sq: 81 
b-2124 F Street, N. W. Lot817 | 
c-2126 F Street, N. W. Lot 815, sq. 81 
d-2128 F Street, N. W. Lot 813 | 
Note; Lot 67-68-69 sq. 81 known as 527-29-31 Johnson 
Court, N. W. is still owned by Ben Lar Associates. 
| 
Ef there are any further questions, please contact 
the undersigned. i 


Very truly yours, |. 
/s/ Charles A. Miller | 
John Berg and Company" 


(c) Attached to the letter from the certified public accountant is 
the comparative balance sheet of Ben Lar Associates following: 


168 BEN LAR ASSOCIATES _ 
COMPARATIVE BALANCE SHEET 


ASSETS JANUARY 1, 1855 DECEMBER 31, 1953 
Real Estate $165, 877. 75 - $7, 735. 35 
LESS:Depreciation ! 

of Buildings 4, 460.92 -- | 


DEPRECIATED VALUE | 
OF REAL ESTATE $161, 416.83 $7, 735. 35 
Cash in Bank 1, 495. 60 1, 000. 98 


TOTAL ASSETS $162,912. 43 $8, 736. 33 
LIABILITIES | 
Mortgages Payable 86, 156.11 3, 146. 89. 


NET WORTH . 176,756.32 . $5,589.44 


12(a) Each of the four individual petitioners filed income tax re- 


turns with the Assessor. On each return there was reported income in 
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the schedules and in amounts as foliows(3): 
SCHEDULE D.- GAINS AND LOSSES FROM SALES 


OR EXCHANGES OF PROPERTY OTHER THAN 
CAPITAL ASSETS (4) 


Description  : Gross Sales : Cost or other : Gain or: 
of property : price : basis ; Loss : 


Sched. attached:$19, 000.14  :$19,782.08  :(Loss) 781.94: 
: 10,596.20 : 12,713.75 :. : 
Total net gain or loss ;(Loss)2, 117. 55:Loss 2899. 47 


SCHEDULE E - INCOME FROM PARTNERSHIPS, 
ESTATES AND TRUSTS, AND OTHER SOURCES 


PS SS 


1. Name and address of part- 
nership, syndicate, etc. Ben Lar Associates, amt. $43, 667.61 
: Stanley Associates " 1, 659. 72 


2. Income from unincorporated 
business 4, 654. 67 


(b) The "Schedule attached" in Schedule D of the return was of 

stocks, bonds and other securities, and did not relate to the real estate 
here involved. 

| (c) The individual petitioners paid income taxes for the year 1953 
computed in accordance with the report of income in their individual income 
tax returns, respectively. The total amount of. income taxes so paid by the four 
individual petitioners was $4, 769.06. 
(3) The excerpts following are from the income tax return of Harry 


Hirsch. The returns of the others as to capital gains are substan- 
tially the same, and identical as to income from partnerships, etc. 


(4) :capital Assets are those held for more than 2 years. The gain 
from the sale of non-capital assets only is taxable. 





169 13. In addition.to the above described rectangle of land in Square 
81, the individual petitioners, under the name of Ben Lar Associates, 
owned and leased, and still own and lease, as a parking lot for about 12 
automobiles, Lots 67, 68 and 69 fronting on Johnson's Alley in that square. 

14. The Assessor determined that the association of the individual 
petitioners under the name of Ben Lar Associates was an unincorporated 
business within the meaning of the District of Columbia Income and Fran- 
chise Tax Act of 1947, and on February 7, 1957, assessed Ben Lar Asso- 
ciates and the four individual petitioners a franchise tax for the year 1953 
in the amount of $8, 483.53, plus interest in the amount of $637. 63 ora 
total of $9,121.16, subject to a credit for the total amudunt, of income taxes 
paid by the four individual petitioners in the amount of $4, 769. 06, or a net 
amount of $4,352.10. On March 7, 1957, each of the individual petitioners 
paid one-fourth of said net amount or $1, 088. o2(5), 


14, [15]. This proceeding was filed on May 17, 1957. 


Opinion : 
The four individual petitioners are friends. They associated them- 
selves in several joint ventures. The name "Ben Lar Associates" was 
adopted by them in connection with the property and the joint venture here 


involved. Two of the individual petitioners, Harry Hirsch and Hyman 


| 
H 


5 
(5) Two of the individual petitioners paid $1, 088.03. 
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Avrunin, are partners engaged in the liquor business in the District of 
Columbia. The other two individual petitioners, Jacob H. Hirsch and 
170 Herman F. Bernstein, are practicing dentists in the District. Harry 
and Jacob Hirsch are brothers. The individual petitioners jointly acquired 
a tract of ground in the District of Columbia and sold it within a year ata 
substantial profit. They reported the gain and paid income taxes on their 
proportionate share thereof, respectively, as individuals. The Assessor 
determined that the petitioners in respect to that transaction were engaged 
as an unincorporated business, and assessed a franchise tax against them 
for the privilege of engaging in or carrying on a trade or business within 
the District. The petitioners here assail such assessment, whieh puts in 
issue its validity. Before determining that issue, however, the Court 
should review briefly the facts and circumstances relating to the transac- 
tion which might throw some light on the business character of the peti- 
tioners. As our Court of Appeals said in Stone v. District of Columbia, 
91 U.S. App. D.C. 140, 198 F. 2d 601, "whether or not a particular course 
of conduct constitutes engaging in business must necessarily depend upon the 
facts involved," citing Higgins v. Commissioner, 312 U.S. 212, 615. Ct. 
475, 85 L. Ed. 783. 

Some time in the month of May of 1951 the four individual petitioners, 
mostly upon reliance on the judgment and recommendation of the petitioners, 


Harry Hirsch and Hyman Avrunin, conceived the project of gradual or 
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piecemeal purchase of lots in Square 81, Washington, D. C. of such shape 
and size practical for the erection of an apartment building, and not for re- 
sale. They promptly began to put such idea into effect and by series of pur- 
chases, and with their own funds and by financing they, as tenants in com= 
mon, acquired in the years 1951 and 1952 a number of lots, ‘constituting a 
rectangle of ground, in Square 81 suitable for the erection of an apartment 


building. 


171 The rectangle of ground acquired by the four individuals when pur- 


chased by them contained the following: 

(a) a small apartment building, which was operated by the four 
individual petitioners through a real estate agent; (b) .an automobile parking 
lot not operated, but rented by the individual petitioners through a real 
estate agent; and (c) three small dwelling houses not operated, but rented 
by the individual petitioners through a real estate agent. : 

Shortly after they embarked upon the project of the acquisition of the 
rectangle of ground the individual petitioners assumed the name of "Ben Lar 
Associates", and thereafter all checks from the real estate agents in pay- 
ment of rents, or net rents collected were made payable to the order of Ben 
Lar Associates and deposited in a bank account in that name. Such rents or 
net rents were used to pay interest on borrowed purchase money, taxes, 
curtails of loans and other expenses, and apparently from the record nothing 


by the way of rental income was personally received by any of the four 
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individual petitioners. There were, however, as computed for tax pur- 
poses, approximately $4, 000 of net income from all of the properties dur- 
ing the short period that they were held, used apparently to reduce indebt- 
edness and the like. Several other steps or actions were taken by the indi- 
vidual petitioners in respect of the properties in the name of "Ben Lar 
Associates. " 

| Although the individual petitioners merely received rentals from the 
parking lot and the three dwelling houses, and operated the apartment house | 
only, they threw all of the rental income together, reported it as received 
by an unincorporated ousiness, and paid a franchise tax thereon; all in the 
name of "Ben Lar Associates". 
172 Some time in August, 1952, after the acquisition of all the lots in 
the rectangle of ground had been completed, a representative of H. L. Rust 
Company, a real estate brokerage firm, visited the liquor store of Harry 
Hirsch and Hyman Avrunin, and, finding the latter in, inquired if the rec- 
tangle of ground was for sale and, if so, at wkat price. Mr. Avrunin, not 
being interested in selling and for the purpose, perhaps, of discouraging 
the inquirer and ending his importunity, informed him that the property was 
for sale ata ridiculous high price - in fact, more than twice as much as the 
individual petitioners had paid for it; and signed an authorization to H. L. 


Rust Company to that effect in the manner following: 
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"HYMAN AVRUNIN, J. H. HIRSCH, HARRY HIRSCH, 
HERMAN BERNSTEIN, A PARTNERSHIP 


By Hyman Avranin" 

To the surprise of the individual petitioners there was submitted by 
H. L. Rust Company to them a contract of sale of the rectangle of ground 
to an undisclosed principal for $350,000. The contract of sale was accepted 
and signed by each of the individual petitioners and by the wives of three of 
them - one being a bachelor. Shortly thereafter the deed conveying the pro- 
perty to Potomac Electric Power Company, the real purchaser, was exe- 
cuted by the individual petitioners, as tenants in common, and by the wives 
of three of them. One-fourth of the net proceeds of sale was paid directly 
to each of the individual petitioners at the settlement bythe title company in 
January, 1953. The name "Ben Lar Associates" did “et intrude in the sale 


transaction from its inception to its conclusion. 


The gain to the individual petitioners from the sale of the properties 


to Potomac Electric Power Company was $174, 670.68. : Such gain was orig- 
inally reported and taxes paid as follows: For the year 1953 the petitioners, 
under the name of "Ben Lar Associates", filed with the Assessor a partner- 
ship information return disclosing distribution to each of them one-fourth of 
the gain from the sale, that is to say, $43, 667.67 to each. The individual 
petitioners each filed income tax returns with the Asseasor reporting the 


173 receipt of $43, 667.67 with other income from partnerships and paid 
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income taxes accordingly. Upon audit or examination of the returns and 
other information furnished him by the petitioners, the Assessor deter- 
mined that the gain from the sale of the rectangle of ground was received 
by the petitioners, not as individuals and tenants in common, but by an unin- 
corporated business carried on by them under the name of "Ben Lar Asso- 
ciates"; and, accordingly assessed them a franchise tax for the privilege 
of engaging in or carrying on trade or business in the District of Columbia, 
allowing as a credit thereon the total amount of income taxes whith they had 
previously paid. 

It should be added that some years prior to the transaction here in- 
volved the four petitioners, as tenants in common, acquired a lot of ground 
with improvements thereon at the corner of 21st and E Streets, N. W. They 
razed the improvements and erected instead an office building which is 
rented to the National Academy of Sciences. One-fourth of the rent is paid 
directly to each of the four individual petitioners. They do not operate the 
building or supply any services. That is done by the lessee. In connection 
with that building the petitioners call themselves “Stanley Associates", 

The individual petitioners, as tenants in common, own three lots 
which they have leased to an individual for the operation of an automobile 
parking lot. The three lots are located on Johnson's Court, in Square 81, 
some distance from the rectangle of ground here involved. They were ac- 
quired by the individual petitioners in April, 1952. The rents are collected 
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in the name of Ben Lar Associates, and distributed equally to the four indi- 
vidual petitioners. In relation to the three lots the individual petitioners 
are not conducting an unincorporated business. Zonne v. Minneapolis, 220 
U.S. 187, 31S. Ct. 361, 55 L. Ed. 428. | 
174 The individual petitioners had varying views of their relationship. 
Some believed they were partners, others merely investing tenants in com- 
mon, and their certified public account believed them to be engaged ina 
joint venture. The Court believes that in respect of the proj ect conceived 
by the petitioners of buying up land and building thereon an apartment, and 
the incidental renting and operating the property acquired in the meanwhile 
was a joint venture, which was abandoned when they agreed to sell the pro- 
perty. The Court does not believe, however, that the exact relationship of 
the parties is important, but rather the nature of their acts and conduct in 
relation to the property in order to determine whether the gain from the 
sale of the property was received by the petitioners as four individuals or 
by an unincorporated business within the meaning of the District of Colum- 
bia Income and Franchise Tax Act of 1947, (6) which imposes a franchise 
tax upon unincorporated businesses for the privilege of engaging in, or 
carrying on trade or business in the District of Columbia. "Unincorporated 
business" is defined in Section 47-1574 District of Columbia Code, 1951 





(6) Chapter 15, Title 47, D. C. Code, 1951 Edition. 








Edition, as follows: 


“For the purposes of this article (not alone of this title) 
and unless otherwise required by the context, the words 
‘unincorporated business’ mean any trade or business, con- 
ducted or engaged in by any individual, whether resident or 
non-resident, statutory or common-law trust, estate, part- 
nership, or limited or special partnership, society, asso- 
ciation, executor, administrator, receiver, trustee, liqui- 
dator, conservator, committee assignee, or by any other 
entity or fiduciary, other than a trade or business conducted 
or engaged in by any corporation; and include any trade or 
business which if conducted or engaged in by a corporation 
would be taxable under sections 47-1571 to 47-157la. The 
words ‘unincorporated business’ do not include any trade or 
business which by law, customs, or ethics cannot be incor- 
porated or any trade or business in which more than 80 per 
centum of the gross income is derived from the personal 
services actually rendered by the individual or members of 
the partnership or other entity in the conducting or carrying 
on of any trade or business and in which capital is not a ma- 
terial income-producing factor. (July 16, 1947, 61 Stat. 
345, ch. 258, Art. I, Title VID, §1.)" 


175 It will be seen that in the definition there is no distinction drawn be- 
tween an individual or any group entity. This is true in respect of the op- 
eration of an apartment house. See Section 8-1(f) of the Income and Fran- 
chise Tax Regulations which provides: 
"Rental of Real Estate. 
The operation of one or more apartment houses, 
hotels, dwellings, boarding houses or other build- 


ings or parts thereof is classed as an unincorpo- 
rated business where conducted by an individual, 


partnership or other unincorporated entity. * (Em- 
p supplied) 


If the conduct of an individual did not measure up to an unincorpo- 


rated business, it did not become so by being done by a partnership or any 
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other entity (other than a corporation, of course). If an individual should 


buy an apartment building, he would not in that transaction or at that point 
be carrying on an unincorporated business. If he should lease the building 
to some person and take no part in its operation, he still would not be 
carrying on an unincorporated business. District of Columbia v. Pickford, 
86 U.S. App. D. C. 17, 179 F. 2d 271; Zonne v. Minneapolis, supra. &, 
however, he should decide to operate the building with the supplying of 
services, etc., either by himself or through an agent, he would be engaged ~ 
in an unincorporated business. District of Columbia v. Pickford, supra, 
CF. Flint v. Stone Tracy Co., 220 U.S. 107, 315. ct. 342, 55 L. Ed. 389, 
Ann. Cas. 1912B, 1312; Littlehales v. District of Columbia, 75 U.S. App. 
D.C. 368, 130 F. 2d 402. If after holding the property for some time he 
should sell the same, the unincorporated business in the case last men- 
tioned would end. The sale transaction would not be an unincorporated busi- 
ness. It would be merely an individual selling property, who would be re- 
quired to report and pay an income tax upon any taxable gain. The fact that 
he was engaged as an unincorporated business during his ownership of the 
apartment building would not legally subject him to an unincorporated busi- 
ness franchise tax measured by the gain from the sale. : 

176 The principles just announced apply to the ownership, operation 

and sale of real property by a group entity, whether it is called a partner- 


ship joint venture or some other name. In this case we find that the 


' 
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petitioners acquired the property as tenants incommon. On one portion of 
the rectangle of ground was an apartment building which the individual peti- 
tioners operated through an agent. In respect of that operation the peti- 
tioners, aS a group, were carrying on unincorporated business and they 
were required by the Income and Franchise Tax Act to file a franchise tax 
return, report the income from the rents and pay a franchise tax measured 
by the net income from the operation of the apartment building, all of which 
they did. They did more than that. They included in the franchise tax re- 
turn income represented by the rents received from the other portions of 
the rectangle and paid a franchise tax measured thereby. They were not re- 
quired to do so, because they merely collected the rents and had nothing to 
do with the operation of those portions of the property. It should be noted 
in passing that the petitioners, after the hearing herein, sought to have the 
Court reopen the case to permit evidence and a claim for refund of the tax 
paid in relation to the portions of the property, other than the apartment 
building. The Court refused to reopen the case. To do so would have been 
useless, because no claim for refund had been filed with the Assessor, and 
the time for filing such claim had expired; and this Court would have no 
jurisdiction to entertain such claim. American Security and Trust Co. v. 
District of Columbia, 98 U.S. App. D.C. 260, 235 F. 2d 19. 

The Court is of the opinion that, in the purchase and sale of real 


estate here involved, and in the holding and collecting of rents from the 
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three dwelling houses and the area used as an atifomobilé parking lot, the 
177 petitioners were not conducting, or engaged in an deineaeatarad 
business; but that in respect of the operation of the oe ee house they 
were conducting an unincorporated business, which terniinated when they 
relinquished possession and title thereto upon sale. The Court is of the 
opinion further that the proceeds of the sale of the rectangle of ground was 
received by the individual petitioners as individuals in payment of their undi- 


vided interest in the real estate as tenants in common, and not as members 
| 


of an unincorporated business, regardless of the method of tax accounting 


of gain employed by the petitioners or of any name used by them in relation 


to the acquisition, holding or sale of the property. : 


The Court has not overlooked Section 8-1(g) which reads as follows: 
| 
“Activities Constituting an Unincorporated Business. 


"Often the continuity, frequency and regularity of 
activities, as distinguished from transactions of an 
isolated or incidental nature, will be the factors which 
will determine whether or not the activities constitute 
the carrying on of an unincorporated business. For 
example, an individual would not be deemed to be en- 
gaged in an unincorporated business solely by reason 
of the purchase and sale of real estate for his own 
account, but if he makes a business of buying and sell- 
ing real estate such activities would be subject to the 
unincorporated business tax. Similarly, where an 
individual devotes part of his time, energy and thought 

_to stock and commodity markets and trades in securi- 
ties and commodities, he is not carrying on an unin- 
corporated business, providing such activities are of 
an isolated or incidental nature and are not ia cate 
as a business." 
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The above quoted section of the regulations is but a restatement of 
the law. Stone v. District of Columbia, supra. It has pertinency to the 
fact that in 1947, about five years before the transaction here involved, the 
individual petitioners, as tenants in common, purchased a lot of ground, 
improvec it by an office building, and rented it to the National Academy of 
Sciences, which operates the building and supplies all services, etc. In 
connection with that venture they utilized the name "Stanley Associates". 
They still own that property. Also to be considered, but not necessarily as 
178 controlling, is the fact that the individual petitioners owned and still 
own three lots on Johnson's Court in Square 81, leased to a tenant as an 
automobile parking lot. In connection with Section 8-1(g), quoted above, it 
should be noted that the petitioners have not sold any real estate other than 
the rectangle of ground here involved; and that the only reason for the sale 
was the ridiculously high price which they could not afford in common sense 
to refuse. 

The Court does not believe the petitioners’ conduct in relation to 
their acquisition and sale of real estate had the continuity contemplated in 
Section 8-1(g) of the regulations, or frequency or regularity found in the 
Stone case; and that the Assessor was in error in his determination that the 
gain from the sale of the rectangle of ground was received by the petitioners 
as members of a group conducting an unincorporated business, and in assess- 
ing the franchise taxes here involved. 
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For the reasons stated the Court holds that a deficiency in fran- 
chise tax for the year 1953 assessed against "Ben Lar Associates" in the 
amount of $8, 483.53, plus interest in the amount of $637. 63, subject to a 
credit of $4, 769.06, or a net amount of $4, 352.10, was erroneously 
assessed and collected from the individual petitioners and that each of the 
individual petitioners, respectively, is entitled to a refund of the amount 


set opposite each of their names as follows: 


Harry Hirsch $1, 088.02 

Jacob H. Hirsch 1, 088.02 . | 
Hyman Avrunin 1, 088.03 | 
Herman F. Bernstein 1, 088.03 | 


Plus interest thereon at the rate of 4 per centum per annum from 
March 7, 1957, to date of payment of refund. | 
Decision will be entered for petitioners. 


/s/ Jo. V. Morgan, 


Judge. 
* * x * 
179 DISTRICT OF COLUMBIA TAX COURT 


FILED 
November'15, 1957 


DECISION i 
This proceeding came on to be heard upon the petition filed herein; 


and upon consideration thereof, and of the evidence adduced at the hearing 


on said petition, it is by the Court this 15th day of November, 1957 
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ADJUDGED AND DETERMINED, that a deficiency in franchise tax 
for the year 1953 assessed against "Ben Lar Associates" in the amount of 
$8, 483.53, plus interest in the amount of $637.63, subject to a credit of 
$4, 769.06, or a net amount of $4,352.10, was erroneously assessed and 
collected from the individual petitioners and that each of the individual peti- 
tioners, respectively, is entitled to a refund of the amount set opposite 
each of their names as follows: 
Harry Hirsch $1, 088.02 
Jacob H. Hirsch 1, 088. 02 
Hyman Avrunin 1, 088.03 
Herman F. Bernstein 1,088.03 
Plus interest thereon at the rate of 4 per centum per annum from 


March 7, 1957, to date of payment of refund. 


/s/ Jo. V. Morgan, 
guage. 





nRp-_» no 


Docket No. 1599 








1 DOCKET | 
| 
DATE PROCEEDINGS | MEMORANDUM 
1957 | 
May 17 Petition filed, Taxpayer notified. Corpora- Unincorporated 
tion Counsel and Assessor served. _ Business Tax 
July 17 Hearing set for July 30. Attorneys for peti- : $4, 353.10 
tioners notified. Corporation Counsel and 
Assessor notified. | 1, 088. 02 
July 26 Motion to postpone hearing - Granted to | 1, 088.03 
August 14. Certificate of Service. ! 
| 1, 088.03 
Aug. 14 Hearing - Leo Ehrig for District. 
Sept. 16 Petitioner's motion to re-open case. Motion 
to Amend Petition. Brief by petitioner. | 
Certificate of Service. | 
Sept. 24 Motions denied. : 
| 
Oct. 11 Motion of respondent for extension of time to, 
file brief - granted. Certificate of service. | 
Oct. 25 Stipulation as to additional documentary evi-. | 
dence. Supplement to Statement of Fact, Corpora- 
tion Counsel served. 2 
Oct. 25 Respondent's motion for extension of time within 
which to file brief. Granted to Nov. 6, a aa 
tion Counsel and Petitioner served. 
Oct. 29 Petitioner's Motion to re-open case to en 


additional testimony - Granted. All parties served. 
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Second hearing - Douglas H. Moore for District. 


Brief for respondent - Certificate of Service. 


Findings of Fact, Opinion & Decision, Assessor, 
Corporation Counsel & Attorney for Petitioner 
served. 


Petition for Review - Designation of Record filed 
by respondent - Certificate of Service. 


Order extending time for filing transcript of 
record on review. All parties served. 


Order for delivery of original exhibits. All 
parties served. 
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(i) 


QUESTION PRESENTED 


Did the District of Columbia Tax Court properly hold that each of 
the four individual respondents* correctly reported and paid an income 
tax on the gain resulting from the sale of certain real estate held by 
them as tenants in common for less than two years and that such profit 
was not subject to the Unincorporated Business Franchise Tax where a 
trade name of Ben Lar Associates was adopted by the taxpayers, two 
practicing dentists and two retail liquor business men, in connection 
with the rental of the real estate and where none of the taxpayers had 
sold any real estate prior to the sale involved in the case at bar and 
none held a real estate or broker's license? 


* For the sake of convenience in this Brief, the respondents in this Court 


who were the petitioners in the District of Columbia Tax Court,..will be referred 
to as the taxpayers. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit _ 


No. 14,336 


DISTRICT OF COLUMBIA, i 


Petitioner, 
Vv. ! 
BEN LAR ASSOCIATES 
HARRY HIRSCH 
JACOB H. HIRSCH 
HYMAN AVRUNIN 
HERMAN F. BERNSTEIN, 
Respondents. 


ON PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR RESPONDENTS : z 


Pade hak aie o 


COUNTERSTATEMENT OF CASE 


The Findings of Fact of the District of Columbia Tax Court 
(P.A. 43-55)" are supported by substantial oral and documentary evi- 
dence. 2~~. ! <a 


. The letters “BA, refer to Petitioner's, Appendix >. Brief.” 


"Ex. " refers to Exhibits as marked by the District of Columbia Tax Court 

reporter and admitted into evidence by the Tax Court. Exhibits having a 
number were introduced by the taxpayers, petitioners below, and those having 
a letter designation were introduced by the District of Columbia. 
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Taxpayers (respondents herein) Harry Hirsch, Jacob H. Hirsch, 

_ Hyman Avrunin and Herman F. Bernstein are individuals who utilized 

the name "Ben Lar Associates" basically for convenience. (P.A. 10, 

43, 44), . 


Harry Hirsch and Hyman Avrunin are engaged in the retail liquor 
business as partners. Jacob H. Hirsch and Herman F. Bernstein are 
practicing dentists. (P.A. 44). None of the taxpayers had a real estate 
broker's or business chance broker's license. (P.A. 43, 44). All of the 
taxpayers reside in the District of Columbia. None of the taxpayers x 
sold any real estate, other than that involved herein, from 1949 to the 
present time. (P.A. 43,44). Two of the taxpayers are brothers and the 
four are close friends. (P.A. 44). 


On May 1, 1951, Lots 76, 77, A., E., 814, 816, and 818 in Square 81 
were conveyed to the individual taxpayers as tenants in common. (Ex. 2; 
P.A. 45). On the same day, a deed of trust to secure part of the purchase 
price was executed by the individual taxpayers and the wives of the Fi 
married taxpayers. + (Ex. 3; P.A. 45). An apartment house was on part 
of the acquired property. (Ex. 15a, 15b). 


On September 5, 1951, Lot 817 in Square 81, was conveyed to the 
individual taxpayers as tenants in common. (Ex. 5; P.A. 46). On the 
same day, a deed of trust to secure part of the purchase price was | 
executed by the individual taxpayers and the wives of the married tax- F | 
payers. (Ex. 6; P.A. 46). A single dwelling stood on this property. 


On September 28, 1951, Lot 815 in Square 81 was conveyed to the : 
| ., individual taxpayers as tenants in common. (Ex. 7; P.A. 46). On the : 
same day, a deed of trust to secure part of the purchase price was 
eaeguted by the individual taxpayers and the wives of the married tax- 
payers. (Ex. 8; P.A. 46). A single dwelling stood on this property. 


fi, 
» em » P fa 
€ 2 ~ hal Pens 
= *o we a age te 


i 


Taxpayer Dr. Bernstein is unmarried. (P.A. 46). ad 
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On March 26, 1952, Lot 813 in Square 81 was conveyed to the 
individual taxpayers as tenants in common. (Ex. 9; P.A. 46). On the 
same day, a deed of trust to secure part of the purchase price was 


executed by the individual taxpayers and the wives of the married tax- 
payers. (Ex. 10; P.A. 46). A single dwelling stood on this property. 


The purpose of acquisition was to acquire a parcel of ground 
practically sufficient for the construction of an apartment building for 
the taxpayers. (P.A. 47-48). All of the real estate was assessed for 
tax purposes in the names of the individual taxpayers. (Tr. 83, 84). 


Ben Lar Associates had no office, no employees and no telephone 
listing, but maintained a bank account in that name. (P.A. 10, 11). 
Mail was received at the business address of Hyman Avrunin and Harry 
Hirsch at their liquor store, 2123 E Street, N. W. (P.A. 10). No written 
or oral contract was made by the four individuals setting up "Ben Lar 
Associates." (P.A, 10). The acquisition of Lots 813, 815 and 817 in 
Square 81 was to square off the property so that an apartment building 
could be constructed on all of the property. (P.A. 11, 47-48). 


The rental operation of the properties acquired by the individual 
taxpayers as tenants in common was carried on under the trade name 
of Ben Lar Associates. (P.A. 48). The rental income was reported for 
Unincorporated Business Franchise Tax purposes. (P.A. 49). 


al 


Without any effort to sell the real estate described above, the f 
individual taxpayers joined by the wives of the married taxpayers F 
entered into a contract to sell the same on September 3, 1952. (P.A. 50). 


On January 7, 1953, the individual taxpayers and the wives of the 


é 


. married taxpayers executed a deed conveying the real estate to Potomac 


Electric Power Company and the net proceeds from the sale were ‘dis- 
tributéd ‘equally by the title company Nena to each individual tax- 
payer. (P. A. Sh. | ' 
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Each individual taxpayer reported his share of profit on his in- 
come tax return and paid a tax thereon since the property had been held 
less than 24 months. (P.A. 53-54). 


The Assessor determined that the profit from the sale of the real 
estate was taxable to Ben Lar Associates and assessed an Unincorporated 
Business Franchise Tax subject to a credit for the income taxes previ- 
ously paid by each individual taxpayer. The individual taxpayers paid the 
deficiency and filed a proceeding in the District of Columbia Tax Court 


for a refund. 


On November 15, 1957, the District of Columbia Tax Court held 
that the deficiency was invalidly assessed and ordered a refund to the 
individual taxpayers. 


The District of Columbia seeks review here. 


STATUTES AND REGULATIONS INVOLVED 
District of Columbia Code, 1951 Edition 


8 47-1574. Definition of unincorporated business. 


For the purposes of this article (not alone of this title) 
and unless otherwise required by the context, the words 
“unincorporated business" mean any trade or business, 
conducted or engaged in by any individual, whether resi- 
dent or nonresident, statutory or common-law trust, estate, 
partnership, or limited or special partnership, society, 
association, executor, administrator, receiver, trustee, 
liquidator, conservator, committee assignee, or by any 
other entity or fiduciary, other than a trade or business 
conducted or engaged in by any corporation; and include 
any trade or business which if conducted or engaged in by 
a corporation would be taxable under sections 47-1571 to 
47-1571a. The words "unincorporated business" do not 
include any trade or business which by law, customs, or 
“ethics cannot be incorporated or any trade or business’ m 
which more than 80 per centum of the gross income is 
derived from the personal services actually rendered by 
the individudl-or members of the. partnership or other 
entity in the conducting or carrying on of any trade or. 
business and in which capital is not a material income- 
producing factor. (July 16, 1947, 61 Stat. 345, ch. 258, 

Art. I, Title VII, 8 1.) 2S 


— fe ia 








§ 47-1574c. Exemption 


Before computing the tax upon the taxable income of 
an unincorporated business, there shall be deducted there- 
from an exemption of $5,000, except that where the period 
covered by a return is less than a year, or where a return 
shows that an unincorporated business has been carried 
on for less than twelve months, such exemption shall be 
prorated on a daily basis: Provided, however, That any 
amount exempted under this section from the tax imposed 
by section 47-1574b shall be reported and included in the 
gross income of that person or those persons entitled to a 
share therein in proportion to the share to which each 
person is entitled, and shall be reported in the return of 
each of such persons for his taxable year in which is 
ended the taxable year of the unincorporated business. 
(July 16, 1947, 61 Stat. 346, Art. I, Title VID, 8 4; 

May 27, 1949, 63 Stat. 132, ch. 146, Title IV, 8 416.) 


8 47-1574e. Partners only taxable. 


Individuals carrying on any trade or baeiideys in 
partnership in the District, other than an unincorporated 
business, shall be liable for income tax only in their 
individual capacities. The tax on all such income shall be 
assessed against the individual partners under sections 
47-1567 to 47-1567d. There shall be included in comput- 
ing the net income of each partner his distributive share, 
whether distributed or not, of the net income of the partner- 
ship for the taxable year; or if his net income for such 
taxable year is computed upon the basis of a period differ- 
ent from that upon the basis of which the net income of 
the partnership is computed, then his distributive share of 
the net income of the partnership for any accounting period 
of the partnership ending within the taxable year upon the 
basis of which the partner's net income is computed. 

(July 16, 1947, 61 Stat. 346, ch. 258, Art I, Title VI, 8 6.) 


Income and Franchise Tax Regulations 


. Section 8.1 of the Regulations promulgated by the Commissioners 
under he Act of 1947, supra, provides, in pertinent part, as follows: 


" Wa) The design of the-unincorporated ee tax” 
under thé ‘law w_is to impose a tax.upon-all business in- 
come which would be’subject to the corporation franchise 
tax, if incorporated, regardless of whether the business 
is carried on by an individual, by a partnership, or by 

| 
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some other unincorporated entity. The term ‘unincorporated 
entity’ includes, but is not limited to, concurrent ownership 
in property. * * *", 


-"(f). Rental of Real Estate. 


"The operation of one or more apartment houses, 
hotels, dwellings, boarding houses or other buildings or 
parts thereof is classed as an unincorporated business 
where conducted by an individual, partnership or other 
unincorporated entity." 


"(g). Activities Constituting an Unincorporated Business. 


“Often the continuity, frequency and regularity of activ- 
ities, as distinguished from transactions of an isolated or 
incidental nature, will be the factors which will determine 
whether or not the activities constitute the carrying on of 
an unincorporated business. For example, an individual 
would not be deemed to be engaged in an unincorporated 
business solely by reason of the purchase and sale of real 
estate for his own account, but if he makes a business of 
buying and selling real estate such activities would be sub- 
ject to the unincorporated business tax. Similarly, where 
an individual devotes part of his time, energy and thought 
to stock and commodity markets and trades in securities 
and commodities, he is not carrying on an unincorporated 
business, providing such activities are of an isolated or 
incidental nature and are not conducted as a business.” 


SUMMARY OF ARGUMENT 


The District of Columbia Tax Court properly held that each of 


held by them as tenants in common for less than two years and that 

? such profit was not subject to the Unincorporated Business Franchise 

"Tax since the taxpayers were not engaged in the trade or business of -” 
selling real estate. 


% 


» the four individual taxpayers (Respondents) correctly reported and paid. 
? an income tax on the gain resulting from the sale of the real estate 
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ARGUMENT 
I 


WHERE TENANTS IN COMMON MAKE A SINGLE SALE 
OF REAL ESTATE WHICH CONSISTS OF THREE DWELL- 
ING HOUSES, A PARKING LOT, AND AN APARTMENT 
HOUSE FROM WHICH RENTALS HAD BEEN RECEIVED 
PRIOR TO THE SALE, THE TENANTS IN COMMON WERE 
PROPERLY HELD NOT ENGAGED IN A TRADE OR BUSI- 
NESS AND THE PROFIT FROM THE SALE IS NOT SUB- 
JECT TO AN UNINCORPORATED FRANCHISE TAX. 


Let us look at the statute. It is a statute that imposes a tax for 
the privilege of carrying on or engaging in any trade or business within 
the District. It is not designed to encompass a ala isolated sales 


transaction by tenants in common. 


Section 8.1(g) of the Regulations promulgated by the Commissioner 


supports this view. 


In Flint v. Stone Tracy Co., 220 U.S. 107, "business" was defined 
as "that which occupies the time, attention and labor of men for the 
purpose of a livelihood or profit.” 


The District of Columbia Income and Franchise Tax Act of 1947 
(Chapter 15, Title 47, D. C. Code, 1951 edition) and its predecessor is 
not a stranger in this Court. Let us look at some of the cases. 


In District of Columbia v. Pickford, 86 U. S. App. D. C. 17, 179 
F. 2d 271 (1949),.Judge Prettyman, speaking for the Court, said, "the _ . 
first question to be answered in a contest over this tax is whether thes 
operation or activity is or is not a "business'." There, a non-resident; 
taxpayer was not subjected to the tax on the percentage revenue of the 
gross receipts of a hotel which he leased to a corporation in which he 
- was not interested despite the fact that he was properly subjected to the 
franchise tax on an apartment house he owned and operated through an 
agent. | | ¢ 


tm 
ve 
at -« ” 


Stone v. District-of-Columbia, 91°U: S. Apps Bre. 140, 198 F. 2d 
601 (1952) dealt with a taxpayer who devoted his energies and funds in 
the purchase of second trust notes at discount. He was known in real 
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estate circles as a source of second trust money. He investigated the 
credit of makers and inspected the security to ascertain that value 
justified the loan; he made his own collections, maintained records of 
payments and followed up delinquent debtors by telephone or letter. It 
was held that he was not engaged in the investment of funds in securities 
but was engaged in "business or commercial activity" within the un- 
incorporated business privilege tax since it occupied his time, attention 
and labor for the purpose of livelihood or profit. To Judge Clark, 
speaking for the Court, the liability to the tax depends upon whether or 
not the taxpayer is engaged in business. This Court distinguished the 
case from the Pickford case, supra. 


District of Columbia v. Wardell, 74 App. D.C. 184, 122 F. 2d 
202 (1941), involved the receipt of rents in 1936 from the operation of 
three apartment houses and an office building which belonged to the 
receiver of a national bank as receiver and rents received in 1937 from 
realty belonging to him as receiver, including an apartment house and 
office building which he operated. It was held that the rents were 
derived from a "business" or "commercial activity" and thus the busi- 
ness privilege tax was properly imposed. Additionally, since neither 
the receiver nor the national bank paid the District of Columbia any tax 
for 1936 and 1937 on gross receipts or gross earnings, the receiver 
was subject to tax for those years on receipt of rents from the operation 
of the apartment houses and office buildings. 


Littlehales v. District of Columbia, 75 U.S. App. D. C. 368,1 30 
F. 2d 402 (1942), involved the retention of control of an office building - 
| and apartment houses by a taxpayer who made an assignment of rents | 
and an agreement for the management of the properties for the benefit 


of the taxpayer and the payment of his contractual obligations. Tax- 
payer furnished the tenants services such as light, heat, gas, etc., * 
and thus the rents were considered to be derived from a "business" or a 


"commercial activity" warranting the imposition of the business “ 
privilege tax. * 
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The District of Columbia Tax Court in the case at bar correctly 


looked to the nature of the acts and conduct of the taxpayers in relation 
to the property in reaching its conclusion that the gain from the sale of 
the property was received by the individual taxpayers and not by any 
unincorporated business so as to impose upon taxpayers a franchise 
tax for the privilege of engaging in, or carrying on a trade or business 
in the District of Columbia. 


The law on the subject is well stated by Judge: tinge in his 
Opinion (P.A. 62-64) when he points out that the term "Unincorporated 
Business" as defined in Section 47-1574, D. C. Code, 1951 edition, draws 
no distinction between an individual or any group entity, and this is true 
in respect of the operation of an apartment house under Section 8(f) of 
the Income and Franchise Tax Regulations. 


"If the conduct of an individual did not measure 
up to an unincorporated business, it did not become 
so by being done by a partnership or any other 
entity (other than a corporation, of course). If an 
individual should buy an apartment building, he 
would not in that transaction or at that point be 
carrying on an unincorporated business. If he 
should lease the building to some person and take 
no part in its operation, he still would not be carry- 
ing on an unincorporated business. District of Co- 
lumbia v. Pickford, 86 U.S. App. D. C. 17, 179 
F. 2d 271; Zonne v. Minneapolis, 22 U. S. 187. 

If, however, r, he should decide to operate the build- 
ing with the supplying of services, etc., either by 
himself or through an agent, he would be engaged 
in an unincorporated business. District of Columbia 
v. Pickford, supra, CF. Flint v. Stone Tracy Co., 
230 U. S. 107, 31S. Ct. 342, 55 L. Ed. 389, Ann. 
Cas. 1912B, 1312; Littlehales v. District of Colum - 
bia, 75 U. S. App. D. C C. 368, 130 F. 2d 402. If after 
holding the property for some time he should sell 
... the same, the unincorporated business in'the case 
‘last mentioned would end. The sale transaction 
would not be an unincorporated business. | It would 
be merely. an individual selling property,’ ‘who would 
be required to report and pay an income tax upon 
any taxable gain. The fact that he was engaged as 
an unincorporated business during his ownership 


| 








10 


of the apartment building would not legally subject 
him to an unincorporated business franchise tax 
measured by the gain from the sale. 


"The principles just announced apply to the 
ownership, operation and sale of real property by 
a group entity, whether it is called a partnership, 
joint venture or some other name. In this case we 
find that the petitioners (taxpayers) acquired the 
property as tenants incommon. On one portion of 
the rectangle of ground was an apartment building 
which the individual petitioners (taxpayers) operated 
through an agent. In respect of that operation the 
petitioners (taxpayers), as a group, were carrying 
on unincorporated business and they were required 
by the Income and Franchise Tax Act to file a 
franchise tax return, report the income from the 
rents and pay a franchise tax measured by the net 
income from the operation of the apartment build- 
ing, all of which they did. They did more than that. 
They included in the franchise tax return income 
represented by the rents received from the other 
portions of the rectangle and paid a franchise tax 
measured thereby. They were not required to do 
so, because they merely collected the rents and 
had nothing to do with the operation of those 
portions of the property * * *" 


In the District of Columbia, as Judge Morgan points out, even an 
individual who operates an apartment house or office building is subject 
to the unincorporated business franchise tax if the net income therefrom 

is $5,000.00 or more. But, our case does not involve rentals, but rather 
‘the profit on a single sale. The individual taxpayers were not in the 
: business of buying and selling'real estate. This is clear from the evi- 

_ dence and findings of fact and further illustrated inthat they hadno 
“desire to sell the properties and intentionally placed a high price on the 
3 same under the impression that no further response would be had from 

the-undisclosed principal of the H. L. Rust Co. (P.A. 49, 50). | 


€ 


f 


Petitioner makes the same.error in its position as was unsuccess- 
fully taken by it in Pickford v. District of Columbia, 76 Wash. Law: Rep. 
- 1205 (1948). Judge Koenigsberger makes it clear (at 1207) that there is 
| no provision imposing a tax on all income of the person owning a 


a « 
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business, but only upon all income of the business. So long as taxpayers 
were not engaged in the trade or business of buying and selling real 
estate, they cannot be required to pay an unincorporated business fran- 
chise tax on the profit resulting from a single sale albeit they would 
have been subject to such tax on the net rentals if the same had been in 
excess of $5,000.00 from the operation of an apartment house, or with 

a gross of $10,000.00 or more. : 


Judge Koenigsberger said: | 

"If Congress had intended to impose a franchise 
tax on all of the District of Columbia income of a 
person engaged in business it could easily have said 
so; instead, it expressly confined the levy to the in- 
come of the business." 


The District of Columbia Tax Court was one by this Court. 


Il 


PETITIONER, IN THIS CASE, GLOSSES OVER DISTINCTION 
BETWEEN "RENTAL" OPERATION AND PROFIT FROM 
SALE OF ASSET. , 


Petitioner, in the case at bar, falls into error in failing to recog- 
nize a distinction between a rental operation where services are being 
rendered and where services are not being rendered. These four tax- 
payers own a piece of property on which there is a building occupied by _ 
the National Academy of Sciences with a net rental, no services, e 
arrangement. For convenience, they used the name "Stanley Associates." 
It is clear that under the Pickford doctrine, the rental from this property 
is not subject to the unincorporated business franchise tax since the ; 


a 
ss 


owners do not operate the building. : Fa 


: Petitioner also falls into an error in failing to recognize a dis- 
tinction.between income from a rental operation where services are 
rendered by the owner and the profit made by such an investing owner 


from the sale‘of the asset, _ mo | ; 


That the taxpayers were holding the property solely as investors 
and not in the business of buying and selling real estate is supported by 
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the case of People ex rel John F. Voelkel, et al. v. Rollin Browne, et al, 
294 N. Y. 834, 62 N. E. 2d 390, involving the unincorporated tax statute 
of New York which Petitioner attempts to cite to support its position. 
The only difference, it appears, is that under the District of Columbia 
Income and Franchise Tax regulations, rentals from apartment houses 
are declared to be activities of an unincorporated business and in New 
York State neither the basic statute or any regulation exempted or 
declared the status of rentals. In Voelkel, decedent left an estate con- 
sisting of real property and a factory as well as other assets. The 
executors operated the factory and attempted to take depreciation on the 
real estate as a deduction from factory operations. The real estate 
was leased and managed by the taxpayers. The taxpayers alleged that 
they were entitled to deduct depreciation on the real property, other 
than factory property, because they were doing business in real estate 
which was all a part of one unincorporated entity. The court disallowed 
depreciation since decedent had not integrated the real estate operation 
with the factory operation. The Court said: 
"There is no proof that the decedent integrated 

or connected his real estate holding with his manu- 

facturing business during his lifetime. Conceivably 

one who is engaged in buying and selling real prop- 

erty for trading purposes might well be considered 

as engaged in a business within the meaning of the 

statute. The same may be said of stocks and bonds. 

But it can hardly be said that one is so engaged in 

business who holds stocks and bonds merely as an 

investment for income purposes. While the analogy 

may not be perfect the same principle should apply 

to real estate. Business implies something more 


than merely the ownership and management of real 
property for income purposes." 


The New York Unincorporated Tax Statute then in force reads as 
follows: | 


"For the purpose of this article the words 
‘unincorporated business' means any trade, busi- 
ness or occupation conducted or engaged in by an 
individual, statutory or common law trust, estate, 
partnership or limited or special partnership, 
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society, association, executor, administrator, ~ 
or by any other entity or fiduciary and include any 
trade or business which if conducted by a corpora- 
tion would be taxable under any of said articles." 
It appears that the New York statute and the District statute are 
similar as respects the transaction in the case at bar. Obviously, if 
‘taxpayers had purchased stocks and bonds instead of real estate, under 
the ruling of Voelkel, one sale of such stocks or bonds would have been 
insufficient to put them in a trade or business. The New York court 
makes an analogy between securities and real estate as constituting the 
same purpose, to wit, investment for income return. There is as much 
basis in the case at bar for using the same analogy and upon such 
application, taxpayers are simply investors, and not in a trade or busi- 
ness of buying and selling real estate. : 


The failure to give weight to the facts that the four individual tax- 
payers held the property in their individual names as tenants in com- 
mon, that the real estate taxes were assessed against them as individuals, 
that the property was contracted to be sold by them in their individual - 
names and the deed of conveyance was executed by them as individuals | 
and joined in by the wives of the three married taxpayers and the pro- 
ceeds were distributed to each of the individuals prompts the District of 
Columbia to state "that the only means by which the income from the 
sale of business property would not constitute income to the business 
would be through a dissolution of the business entity prior to sale" and: 
the citation of irrelevant Tax Court decisions (page 30, of Petitioner's \ 
Brief). | 


Were we dealing with a corporation which owned real estate held 
‘for rental purposes, there is no doubt that the corporation could dis- 
solve and as a liquidating dividend convey the real estate to the. stock- 
holders. This would put an end to the corporation. Later, the former 
stockholders and the new. title holders’of the real estate Could sell the 


property and clearly the corporation could no longer be taxed on any 
_ sale of the corporate assets. This technique for Federal income tax 
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purposes has been upheld by the Supreme Court of the United States in 
United States v. Cumberland Public Service Company, 338 U. S. 451 
(1949). There, a corporation engaged in generating and distributing 
electric power found it advisable, because of competitive conditions, to 
go out of business. A proposal to sell its stock to its competitor was 
rejected, but was countered with an offer to buy from the corporation 
its transmission and distribution equipment. The corporation rejected 
the offer because it would have been compelled to pay a heavy capital 
gains tax. At the same time the shareholders, desiring both to dispose 
of the property and to minimize the resulting tax, offered to acquire the 
equipment with a view to selling it to the competitor. The corporation 
thereupon transferred its transmission and distribution systems to its 
shareholders in partial liquidation. The remaining assets were sold and 
the corporation dissolved. The stockholders then sold the equipment to 
the competitor. The Supreme Court affirmed the U. S. Court of Claims, 
(113 Ct. Cl. 460, 83 F. Supp 843) which found that the sale was made by 
the stockholders rather than the corporation, and therefore the corpora- 
tion could not be taxed on the capital gains resulting from the sale. 


The Supreme Court of the United States in Von Baumbach v. 
Sargent Land Co., 242 U. S, 503 emphasized the distinction "between a 
corporation which had reduced its activities to the owning and holding 
of property and the distribution of its avails and doing only the acts 
necessary to continue that status, and one which is still active and is 
maintaining its organization for the purpose of continued efforts in the 
pursuit of profit and gain, and such activities as are essential to those 

_purposes."" The former type of corporation was held not subject to the 
tax in Zonne v. Minneapolis Syndicate, supra. 


In passim, may we cite, Emery Management Corporation, 321 
Mich. 708, 33 N W. 2d 126 (1948) and Novak v. Redwine, 89 Ga. App. 


755, 81 S:.E. 2d 222 (1954). In Novak, the taxpayer sold out his bakery 
and store fixtures which had been used by him in the operation of a 
‘retail bakery store. It was held that this single sale was not taxable 
under the Georgia Retailers’ and Consumers' Sales and Use Tax Act. 








2 

4 In Emery, the corporation was organized by heirs to rent realty 

| during the depression in order to produce income to carry the realty 
until market conditions warranted a sale of the realty. No stock was 
issued to the heirs who exercised control; the heirs received the rental 
income and paid taxes thereon. It was held that the corporation was not 
“doing business" so as to be subject to a capital stock tax and the 


i 
| 


. income was not taxable to the corporation. 


In the case at bar, Ben Lar never owned the property. Ben Lar 
did not negotiate a sale of the property. Ben Lar was a name utilized 
foe, A by the tenants in common in connection with the rental of the property 
| and basically for convenience. The individual taxpayers owned, con- 
tracted to sell and did sell the property. Each paid an income tax on 
the profit resulting to him. Neither Ben Lar nor the individuals had 
sold any real property before this single sale to Potomac Electric 


Power Company. : 


The District of Columbia Tax Court correctly came to the con- 
clusion that the rental operation of the four tenants in common in these 
properties through the trade name Ben Lar Associates came to an end 


when the property was sold by the owners. | 
> iil 

USE OF NAME BEN LAR ASSOCIATES OR FILING OF 
TAX RETURNS WITH SUCH NAME DOES NOT ALTER 
» BASIC FACTS. i 


Petitioner attempts to make much of the fact that the name BEN 
* LAR ASSOCIATES was utilized by the tenants in common in several 
st . instances in connection with the rental operation. We respectfully sub- 
-mit that weighed on balance the simple conclusion is reached from the 
evidence that the name was used for convenience and not to establish a 
"trade or business" or an "entity" for tax purposes. | 


+ "Ben Lar" -had no office, telephone or employees. (PLA. 10, 11). 
There was no agreement setting up an organization to do business as 
"Ben Lar." (P.A. 10). : 
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"Ben Lar" did have a bank account on which two of the four 
individual petitioners could sign checks (P.A. 10, 11). This was a matter 
of convenience for receipt of a net check from the real estate agent and 
to permit the drawing of a monthly check to the Perpetual Building Asso- 
ciation, which held a mortgage on one of the pieces of property. 


Let us look at People ex rel Nauss, et al. v. Graves, et al., 283 

N. Y. 383, 28 N. E. 881 (1940), where taxpayers owned nine parcels of 
realty which they acquired by inheritance. The properties were not held 
for speculation, but for income purposes. Under the New York statute 
then obtaining, a temporary emergency tax on net incomes of unincorpo- 
rated business was imposed. The statute defined "unincorporated busi- 
ness" as any trade, business or occupation conducted or engaged in by 
an individual or any entity other than a "corporation." ) 


Taxpayers there maintained a bank account in the name of "Nauss 
Interests."" They utilized a real estate agent at an annual compensation 
and the agent operated the properties. The real estate agent kept the 
books of account, collected the rents, negotiated leases, and made minor 
repairs, but the tenants in common made disbursements, executed leases, 
and passed upon major alterations. Taxpayers maintained no office or 
clerical staff of their own, and all matters in connection with the proper- 
ties were transacted through the office of the realty agent. Distributions 
were made each month toweachtaxpayer in accordance with the respective 
interests. A reserve of cash balance and government bonds was main- - 
tained. 

The question involved the year 1935, since a later amendment to’ 
the New York law provided explicitly that an owner is not engaged in an 


unincorporated business solely by reason of holding, leasing or manag- 


ing real property. 


To.the New York Court the words, "business or doing business" 
connote something more than the ownership of property and the receipt 
of income from property. (28 N. E. 2d 882). 
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Also, the Court said: "That a bank account was maintained in the 
name of 'Nauss Interests’ is far from controlling. Nauss is the family 
name of * * * (taxpayers), and maintaining the account in that form is 
obviously a matter of convenience." (28 N.E. 2d 882 883) 


The fact that-Ben Lar filed an Unincorporated Business Tax Return 
for 1952, the year prior to the sale of the real estate, and referred to 
the individuals as partners is of no basic significance. The rents shown 
on the return (Petitioner's Ex. A) were less than $5, 000.00. Under 
Sections 47-1564a (f) and 47-1574c, District of Columbia Code, there 
was no need to file the return in 1952. Also, the rentals from the park- 
ing lot and dwelling houses were not includable under the Pickford doctrine. 
The fact that a partnership return was filed in the year 1953 is likewise 
of no basic significance. 


The position taken by the District of Columbia Tax Court in looking 
at all of the acts and conduct of the parties is certainly backed up ina 
number of cases involving the Federal Income Tax. | 


In Estate of R. L. Langer, 16 T. C. 41 (1951) at page 47, Judge 


Johnson makes clear that "the determination of whether or not an under- 


taking is a joint venture or partnership does not depend on whether or not 
a partnership return was filed and the Respondent gives no other reason 
for challenging the existence of these joint ventures." 


In Ada R. Giles, 1 BTA 1066, Dec. 406 (Acq) (1925), it is ruled 
that tenants in common may deduct their ratable portion of depletion 
from their share of the net proceeds of an oil venture although they had € 
erroneously reported the transactions of the venture as a partnership. 


In Lena Hahn, 22 T. C. 212 (1954) at 214, Judge Murdock makes 
it clear that tenants in common who rent their property are not ipso 
facto partners for tax purposes. The method of operation of the rental 
properties did not indicate a partnership for tax purposes other than a 
mere tenancy in common. There, too, Federal Form 1065 entitled 
"Partnership Return of Income" was used to report the income and deduc- 
tions pertaining to the properties for the taxable years. Federal Form 
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1065 lends itself to reporting the profit on a building since no tax is pay- 


able in connection with this informational return. 


A partnership is a relationship based upon agreement. __It is 
beyond doubt that there is no "partnership" agreement among the various 
owners of the undivided interests in the property which was sold to 


Potomac Electric Power Company. 


In Coffin v. United States, 120 F. Supp. 9 (1954), the Federal 
Government succeeded in showing the existence of a tenancy in common, 
despite the contention of the taxpayer that a partnership existed. Pur- 

- suant to a settlement of certain difficulties, taxpayer and another became 
tenants in common, each owning an undivided one-half interest in the 

property set forth in the agreement. They chose to avail themselves of 
| the use of a trustee to facilitate the liquidation of their interest. "This 
use did not transform their status of tenants in common into partners," 
according to Judge Thomas. 


| Another case which was won by the Federal Government is Gilford 
v. Commissioner, 201 F. 2d 735 (C.A. 2, 1953) supports our position. 
Taxpayer inherited an undivided interest in various real estate properties 
- and acquired additional undivided interests via trust. Other members 
of the family likewise acquired undivided interests. Taxpayer and the 
_ other owners placed the properties as a unit in charge of a firm of real 
estate agents, which managed the properties and accounted to each of 
_ the owners for his or her share of the net income. Taxpayer suffered 
a loss in connection with the sale of a property and contended that she 
and the other tenants in common were partners so that she could claim a 
_ capital loss. 


To Judge Chase speaking for the Second Circuit "the conclusion is 
unsound since the mere holding of business property by tenants in com- 
mon does not make such tenants partners in the tax sense, in the absence 


of any showing of an intention to become partners." 
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We submit that Libby v. L. J. Corporation et al., 101 U.S. App. 
D.C. 87, 247 F. 2d (1957) cited by Petitioner at page 18 of its Brief is 
of no help to Petitioner. This was an action for damages by one who 
claimed he was "squeezed out" of a real estate deal. ! Plaintiff alleged 
a breach of oral agreement to form a partnership to purchase for develop- 
ment a tract of realty and for an accounting. This Court held that the 
lower court erred in granting summary judgment to the defendants since 
the record raised genuine issues of fact as to the existence of an oral 
agreement giving rise to fiduciary relationship, breach of fiduciary 
duties by individual defendants, profit by defendants by breach of their 
fiduciary duties and failure to account. 


IV 


ASSETS WOULD HAVE QUALIFIED AS "CAPITAL 
ASSETS" IF HELD OVER TWO YEARS | 


If taxpayers had held the property more than two years, the prop- 
erty would have qualified as "capital assets" and the capital gain would 
not have been taxable under Sections 47-1551c(1), 47-1557a(11). For 
Federal income tax purposes, each taxpayer reported a long term capital 
gain under Section 117, 1939 Internal Revenue Code, since the property 
was held for more than six months as required by Federal Law. 


Of course, the case at bar differs from Henry J . Robb, Inc. v. 
District of Columbia, 80 App. D.C. 246, 152 F. 2d 282 (1945), where 
a corporation was in the business of lending money on realty, managing 
and renting property, collenting rents, selling insurance, and such other 
matters as generally pertain to the real estate business. Thus, the 
Court held that the profits from the sale of realty acquired through fore- 


closure of mortgages were taxable as "ordinary" income. Such prop- 
erty was held by the taxpayer primarily for sale to customers in the 
ordinary course of business. | 


Also see, Stone v. District of Columbia, supra. : 
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To subject the profit from the sale of the properties herein to an 

- unincorporated tax is to find that the taxpayers were engaged in the 
business of buying and selling real estate. It would then follow that the 

_ properties were held by the taxpayers as stock in trade and, furthermore, 
that said properties were held primarily for sale and in the ordinary 
course of their trade or business. Such a conclusion is repugnant to 
the evidence and findings of fact made by the Tax Court. The properties 
would then be held not to be capital assets if held for more than two years. 

- That the taxpayers had no intention of selling these properties is without 

dispute; that they were approached by an agent for an undisclosed prin- 
cipal who desired the properties is uncontradicted and by placing a high 
figure on the properties with no expectation of a reply indicated further 
lack of motivation to sell. They never advertised the properties for 

- sale nor did they advise anyone that the premises were available for 
purchase. All of these factors clearly negate a holding of the properties 
primarily for sale and in the ordinary course of their trade or business. 

- Said in another way, these properties were capital assets if held for more 
than two years and under those circumstances would not have been even 
reached by the income tax. To hold otherwise is to say taxpayers 

were in the business of buying and selling real estate by making one 
isolated sale. 


It seems that the assets involved in the case at bar come within 
the purview of Real Estate Mortgage & Guaranty Co. v. District of 
Columbia, BTA D.C. Docket 1111, February 7, 1949. There, the 
taxpayer was engaged in lending money and purchasing instruments 
secured by realestate. Taxpayer acquired a certain site for the 
purpose of erecting an apartment house thereon. Subsequently, such 
plan was abandoned. _It had acquired other property by virtue of fore- 
closure proceedings and some property had been acquired by direct 
purchase and resold. |§ The question was whether all of the properties 
were capital assets. The Court held as "capital assets" the premises 
acquired for the purpose of erecting an apartment and the properties 
acquired by foreclosure. ~The other acquisition was held not to be a 
capital asset. In its opinion, the Court said: 
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"It (the asset) must not only be held for sale, 

but must also be held primarily for sale and in the 

ordinary course of its trade or business. It seems 

clear that the last two conditions have not been ful- 

filled in the instant case and the assets are capital 

assets and non-taxable." ! 
In the case at bar the facts are stronger for exemption of the prop- 
. erties as capital assets if taxpayers had held them for the statutory 
, | period. There was never any desire to sell even when approached by 

the real estate agent; the intention was to erect an apartment building on 

" all of the properties, which accounted for the several acquisitions of 
contiguous lots. Under these circumstances, as in Real Estate Mortgage 
& Guaranty Co. it could never be determined that taxpayers held the prop- 
erties primarily for sale and in the regular course of their trade or busi- 
ness, which finding would be necessary to impose a tax on the sale of the 


properties. 


CONCLUSION 


On all accounts, therefore, we respectfully submit that the decision 
of the District of Columbia Tax Court is correct and should be affirmed. 


Respectfully submitted, 


MILTON I. BALDINGER 


700 Wyatt Building 
Washington 5, D.|C. 
MEtropolitan 8-6900 


852 Washington Building 
Washington 5, D.'C. 
MEtropolitan 8-3922 
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PETITION FOR REHEARING IN BANC 

Pursuant to Rule 26 of the General Rules of this Court, petitioner, 
District of Columbia, respectfully petitions the Court for a rehearing of 
the above-entitled case by the entire Court sitting in banc. 

On October 23, 1958, a division of this Court consisting of Circuit 
Judges Bazelon, Danaher and Bastian, affirmed a decision of the District 
of. Columbia Tax Court which cancelled an assessment against respondents 
of a deficiency in District of Columbia unincorporated business franchise 
taxes for the year 1953. | 


The grounds for this petition are as follows: 





This case involved the question whether respondents, as an unin- 
corporated business, were subject for the year 1953 to an unincorporated 
business franchise tax upon the profit derived by respondents from the 
sale of property owned and used by them in the conduct of their business. 
The STATEMENT OF THE CASE in the brief filed by petitioner sets forth 
the factual circumstances which resulted in the determination by the Dis- 
trict that respondents were liable for tax on the profit derived by them 
from the sale of their property. For the purposes of this petition, it is 
sufficient to recite that of the 10 contiguous lots in square 81 owned by 
respondents and sold by them to the Potomac Electric Power Company, 7 
of these lots were improved by an apartment house operated by respondents 
(see Pet's Brief, pp. 3-9). Although the District of Columbia Tax Court 
held that respondents were not subject to an unincorporated business fran- 
chise tax on the profit derived by them from the sale of their properties 
to the Power. Company, nevertheless, that court, in the course of its 
determination, concluded that respondents were engaged in an unincorporated 
business in respect of the operation of the apartment house. The language 
of the Tax Court on this matter is as follows: 

“The Court is of the opinion that, in the pur- 


chase and sale of real estate here involved, and 


in the holding and collecting of rents from the 
three dwelling houses and the area used as an 


automobile parking lot, the petitioners were not 
conducting, or engaged in an unincorporated © 
business; but that in respect of the operation of 
the apartment house they were conducting an | 


unincorporated business, which terminated when 
they relinquished possession and title thereto __ 
upon sala." (Emplacis supplied, Pet's Appendix 
to the Brief for Petitioner, pp. 64-65). ! 

It was and is the contention of petitioner that the entire profit 
derived by respondents from the sale of their properties was taxable to 
respondents as an unincorporated business. In any event, petitioner con- 
tended that so much of the profit as was derived by respondents from the 
sale of the apartment house which they operated as an unincorporated 
business was subject to tax under the District of Columbia Income and 
Franchise Tax Act of 1947, as amended. It is respectfully submitted that 
a reading of the applicable provisions of the District of Columbia Income 
and Franchise Tax Act of 1947, as amended, and of the decisions of this 
Court in District of Columbia v. Pickford, 86 U.S. App. D. C. 17, 179 
F. 2d 271, and of other courts in analogous situations, requires the con- 
clusion that the District of Columbia Tax Court was, as th the apartment 
house property, in error in its decision in favor of respondents. 

This Court, in its opinion affirming the decision of the Tax Court, 
said: : 

"We are satisfied upon consideration of the record 


as a whole that the Tax Court might properly conclude 
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from the nature of the acts of the individuals and 
their conduct in relation to the property that the 

gain from its sale was received by the respondents 

as four individuals and not by an unincorporated 
business. Compare District of Columbia v. Pickford, 
86 U.S. App. D.C. 17, 18, 20, 179 F. 2d 271, 272, 
274 (1949)."* (Emphasis supplied). 


This Court, in its opinion in the Pickford case, supra, said: 


"x * * But it seems to us that Congress by this 
statute made an unincorporated business a taxable 
entity. Having created this entity, Congress treated 
it in the same fashion as it treated corporations. By 
‘Title VII it imposed upon corporations a franchise tax 
for the privilege of carrying on business within the 
District, the tax being measured by the taxable income 
of the corporation. That Title defined taxable income 
as income derived from sources within the District. 

So a corporation must pay, as a franchise tax, a tax 

upon all its income from District sources. The tax 
imposed by Title VIII upon unincorporated businesses 

is of the same nature as that imposed by Title VII upon 
corporations. The measure of the Title VIII tax is all 

the income of the unincorporated business derived from 
sources within the District. If the unincorporated business, 
as an entity, had income from District sources but not 
from its business, that income would be included in the 
measure of the tax. 


"The sentence from Title X which we have quoted 
above and upon which the District relies, is clearer 
when it is noted that it treats in the one sentence of 
the income of a corporation and the income of an unin- 
corporated business. Thus read in the light of the 
creation of the taxable entity 'unincorporated business’, 
the meaning of the sentence becomes clear, and, as 
thus read, it is consistent with the provisions of Title 
VIll which imposed the franchise tax upon unincorporated 
businesses." (Emphasis supplied) 


Respondents owned and operated the apartment house property as 
an unincorporated business. The Tax Court so found. 1t is undisputed that 
title to this property was held by respondents as tenants in common and 
was sold by them as tenants incommon. It is undisputed that the income 
from the operation of the apartment house was the income of respondents 
as an entity. It is not disputable that the determination to sell the property 
was the determination of all of the respondents as a group or entity. The 
profit derived from that sale was income to the entity even though, neces- 
sarily, it was divided among all of the participants in the business activity. 
As the Pickford case said: | 

"* * * If the unincorporated business, ad an 
entity, had income from District sources but 


not from its business, that income would be 
included in the measure of the tax." . 


An unincorporated business is, by its nature and by definition in 


the District of Columbia Income and Franchise Tax Act of 1947, as amended, 
an activity involving individuals acting either singly or in concert. . Title 
VII, Section 1 of the Income and Franchise Tax Act (Section 47-1574, D..C. 
Code, 1951) defines the words "unincorporated business" to mean: 


"* * * any trade or business, conducted or 
engaged in by any individual, whether resident 
or nonresident, statutory or common-law trust, 
estate, partnership, or limited or special part- 
nership, society, association, executor, adminis- 
trator, receiver, trustee, liquidator, conservator, 





committee, assignee, or by any other entity 
or fiduciary, other than a trade or business 


conducted or engaged in by any corporation; 
x x KT 


Ben Lar Associates, as an unincorporated business, purchased the apart- 
ment house with the intention to operate that apartment house as business 
property. So long as that property was owned by Ben Lar Associates, it 
was property of the unincorporated business. Its status as business property 
continued until the business entity no longer possessed it. It was stipulated 
in this case that respondents did not cease the operation of the apartment 
house as business property until January 7, 1953 the date upon which title 
to that property passed to the Power Company (Pet's Appendix, p. 32). If, 
as the opinion of this Court suggests, "the gain from its sale was received 
by the respondents as four individuals and not by an unincorporated business", 
it was essential that the activities of the unincorporated business conducted 
by respondents should have ceased some time prior to the sale of the prop- 
erty. 

If it did not so cease, as the record in this case shows, then, in 
accordance with Title Ii, Section 2 of the Income and Franchise Tax Act 
(Section 47-1557a(a), D. C. Code, 1951) which defines gross income to 


include "income derived from any trade or business or sales or dealings 


in property, whether real or personal, * * * growing out of the ownership, 





or sale of, or interest in, such property; * * *, or transactions of any 
trade or business carried on for gain or profit, * * *," clearly, the profit 
derived by respondents from the sale of their properties was includible as 
a part of the gross income of their unincorporated business. 

If a4 corporation owns property used for corporate business purposes, 
sells that property and derives a profit, the gain from the sale is derived, 
in ordinary course, from an activity of the corporation connected with its 
business. By statute, an unincorporated business, for purposes of District 
tax, is identical to a corporation. It would hardly be seriously suggested 
that a corporation, under circumstances similar to those involved in this 
case, would not (aside from the question of capital assets) be taxable by 
the District upon the profit derived from the sale of property comparable 
to that owned by respondents in this case. As this Court stated in. Stone 
v. District of Columbia, 91 U.S. App. D.C. 140, 198 F. 2d 601, the well 
settled definition of business is "that which occupies the time, attention, 
and labor of men for the purposes of a livelihood or profit, tee To 
separate the profit derived by respondents from the sale of their business 
property from the ordinary income of the business entity is equivalent to 
stating that in the sale of the apartment house, respondents did not devote 


"time, attention, and labor of men for the purpose of a livelihood or 


profit, * * **, 








Analogous situations in Federal tax law have resulted in conclusions 
consistent with that advanced by the District of Columbia in this case. . The 
United States Tax Court has so held in a number of cases, Carter-Colton 
Cigar Company v. Commissioner of Internal Revenue (1947), 9 T.C. 219; 
Alamo Broadcasting Company, Inc. v. Commissioner (1950), 15 T.C. 534; 
Graves Brothers Company v. Commissioner (1952), 17 T.C. 1499; Estate 
of Annie Gibney v. Commissioner (1945),4 T.C.M. 878; Shields v. Com- 
missioner (1951), 10 T.C.M. 803. 

Of particular significance to this case is Solomon Wright, Jr. v. 
Commissioner of Internal Revenue, 9 T.C. 173, and Fackler v. Com- 
missioner of Internal Revenue, 45 B.T.A. 708, affirmed 133 F. 2d 509, 
cited by the Tax Court in the Wright case. Wright, as an individual, 
devoted a small portion of his time to real estate activities consisting of 
the renting of two summer cottages one of which he rented from 1934 through 
1938. This cottage was entirely destroyed in a hurricane and was sold by 
Wright at a loss. The Commissioner of Internal Revenue determined that 
the loss was a loss from the sale of a capital asset and subject, as such, 
to the limitations of deductions in respect of capital asset losses. The 
basis for the Commissioner's determination was that the property was not 
used in Wright's business after the house was destroyed by hurricane but, 


thereafter, the property was merely property held as an investment and, 
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consequently, a capital asset. The Tax Court determined that the character 

of the house as real property used in Wright's business was not lost and did 
not change, and that it was an ordinary loss deductible in full since it re- 
mained real property used in Wright's trade or business even though destroyed 
and sold at a loss. : 

In the Fackler case, Fackler was a lawyer devoting all of his time 
to the practice of his profession but, in addition, Fackler in 1933 became 
the lessee of property improved by a six-story building which he operated. 
Thereafter, Fackler sold his leasehold realizing a gain which the United 
States Board of Tax Appeals held was ordinary gain and not gain from the 
sale of a "capital asset". The Circuit Court of Appeals for the Sixth Circuit 
affirmed the decision of the Board of Tax Appeals saying, in the course of 
its opinion: : 

“Under the Board's findings of fact, petitioner 
was engaged in the business of managing and renting 
property. He used in that business the present lease- 
hold and when he disposed of it, Enon ly he sold 
an asset used in his business. ! 
"Viewing the language of the statute in bea light of 
its purpose, it is clear that petitioner disposed of a 
business asset. Richards v. Commniseigeer, 9 Cir., 
81 F. 2d 369, 106 A.L.R. 249. ! 
The analogy between the Wright and Fackler oo and this one is 


more than sufficient to sustain the contention of petitioner in this case. 


Equally significant are later cases on the same general subject 
matter as the Wright and Fackler cases. Among the Tax Court decisions 
are Post v. Commissioner of Internal Revenue, 26 T.C. 1055, Henry L. 
Stern Trust v.. Commissioner of Internal Revenue, 26 T.C. 1212, and 
Schwarcz v. Commissioner of Internal Revenue, 24 T.C. 733. In both the 
Post and Henry L. Stern Trust cases, it was held that losses resulting 
from the sale of property used in a trade or business were not capital 
losses, but were ordinary losses. In the Schwarcz case, interestingly, 
the Tax Court said: 

"We take it to be well settled that the operation 
of even a single parcel of rental realty may constitute 
the regular operation of a business. * * * 

"The fact that the taxpayer operates the rental 
property through an agent does not prevent him from 
being regularly engaged in the business. * * *", 

The United States Court of Appeals for the Second Circuit in Gilford 
v.. Commissioner of Internal Revenue, 201 F. 2d 735, affirmed a memo- 
randum opinion of the Tax Court which held that a loss sustained by the 
petitioner from the sale of real estate in which she had an interest was 
deductible as an ordinary loss and was not to be treated as the loss from 
the sale of a capital asset. In that case, petitioner and other persons 


owned property as tenants in common which they placed in charge of a 


firm of real estate agents which managed the properties and accounted to 
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each of the owners for his or her share of the income. Certain of this 
property was sold and a loss sustained upon that sale. After stating that 
the sole question in the case was whether petitioner was engaged in a 
"trade or business, " the United States Court of Appeals in an opinion 
| 
written by Circuit Judge Chase, said: “| 
"Although it does not appear that the petitioner 
did anything herself in connection with the management 
of these eight buildings, an appreciable amount of time 
and work was necessarily required on the part of the 
managing agent. And if such management was a ‘trade 
or busines, ' the petitioner was so engaged although she 
acted only through an agent. | 
The significance of the Gilfor case is apparent. Applying the decision in 
Ben Lar Associates to the Gilford case, the property sold by the tenants 
| 
in common in Gilford must have been converted to a capital asset when the 
| 
determination was made by them to discontinue its use in the business and 
to dispose of the property. Nothing suggests a reason for a rule of law 
which will transpose property, for District of Columbia unincorporated 
business franchise tax purposes, from business property to the equivalent 
of a "capital asset"’ and, at the same time, continue that property, for 
Federal tax purposes, as business property when the activities which 
involve that property are, in each case, identical. 


CONCLUSION 


It is respectfully requested, for purposes of this case, as well as 
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for purposes of the continued administration of the District of Columbia 
Income and Franchise Tax Act of 1947, as amended, that this petition be 
granted and that this case be reheard by this Court in banc. 


Respectfully submitted, 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


HENRY E. WIXON, 

Assistant Corporation Counsel, D.C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 
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